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GOVERNMENT ‘REGULATION OF INTERNAL UNION AFFAIRS 
AFFECTING THE RIGHTS OF MEMBERS 


SUMMARY 


This report is devoted to only one aspect of union activities—the 
rights of members vis-a-vis their unions. No attempt is made to 
evaluate or discuss the far-reaching effects of union activity upon 
economic development or the growth of industrial democracy and the 
role that unions have played in this development. Attention is 
focused on the responsibility, if any, that the Federal Government 
has in assisting unions to function more democratically and in facil- 
itating participation by members in union affairs. 

An examination of union activities shows that in most instances 
unions have been alert in guaranteeing rights of members and have 
established the necessary machinery to effectuate these ends. How- 
ever, Government interference, it is claimed, may be desirable in those 
cases where unions restrict the freedom of their members to participate 
effectively in the determination of union policies and actions. The 
problem is to select the proper areas and methods of governmental 
regulation without hampering those union activities related to im- 
proving the wages and working conditions of their members. 

The public has a vital interest in internal union affairs since unions 
through collective bargaining participate in the determination of the 
wages and working conditions of millions of American workers. The 
Government has granted unions the legal power to act as exclusive 
bargaining representatives for all employees in a bargaining unit even 
though a minority of employees may prefer another union or no 
union. Moreover, unions are permitted to negotiate agreements re- 
quiring employees to join unions as a condition of employment. In 
a democracy, this special power granted to unions to act as a quasi- 
public agene v to effectuate collective bargaining in the public interest 
implies an obligation to assure their members the right to freely choose 
their representatives for collective bargaining and to determine the 
policies of their unions. 

The fact is, however, that unions occasionally abuse the position of 
trust vested in them by Government policy to act as agent for all em- 
ployees whose interest they are supposed to represent. Acting on the 
premise that they are voluntary associations, some unions impose 
arbitrary restrictions upon freedom of entry which are contrary to 
public policy. 

It is generally accepted that most unions function in a democratic 
manner. But in some instances the membership has not had a free 
opportunity to select or replace its leaders, because some leaders have 
prevented any opposition through the control and manipulation of the 
union channels of communication, through patronage and through 
disciplinary or other action. The procedures which make this possible 
have sometimes been condoned on the ground that unions need cohe- 
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siveness in structure and purpose in order to function effectively and 
to withstand attacks from without, and that they, therefore, cannot 
tolerate internal political conflict. It has also been suggested that 
the complexity of union affairs in reconciling the diversity of interest 
among members and the need for responsible union action make it 
difficult to establish overall standards and criteria for union democracy. 

Nevertheless, many students of union activities have pointed to 
three areas of abuse of members’ rights which are not excused by 
these factors. These violations have been reflected in (1) the occa- 
sional misuse of disciplinary procedures; (2) the imposition of trustee- 
ships over subordinate bodies by national union officials; and (3) the 
misappropriation of union funds. 

Congressional investigations and various research studies have 
shown that in some cases authoritarian union leaders have employed 
disciplinary measures to intimidate union members, and have at times 
deprived local members of any democratic rights by the imposition of 
trusteeships or receiverships over local union affairs. Occasionally, 
such trusteeships have lasted over decades. The absence of effective 
internal controls, in a few cases, has made it possible for dishonest 
union leaders to abuse their fiduciary responsibilities toward union 
members. 

Members claiming grievances against their unions have on occasion 
turned to the courts, but efforts to obtain court action have often been 
found ineffective. The courts frequently have shown reluctance to 
interfere in the internal affairs of unions because they tend to consider 
unions as private associations. But even when this obstacle is re- 
moved, resort to the courts is generally too costly and time consuming 
to help individual union members. 

Court action has been helpful in protecting employee rights against 
arbitrary and discriminatory exclusionary polici ies of unions where 
union membership has been a condition to employment. Under sec- 
tions 8 (a) (3) and 8 (b) (2) of the Taft-Hartley Act a union or an 
employer cannot lawfully enforce a union-shop contract as to any em- 
ployee who has been denied union membership for any reason other 
than the nonpayment of the initiation fees and dues. The courts have 
generally held that the unions could not claim to represent all the em- 
ployees in a bargaining unit and at the same time discriminate arbi- 
trarily against admitting qualified workers. 

More than half of the States have passed legislation regulating 
some aspect of internal union affairs. These regulations include 
requiring unions to register and to submit reports concerning their 
financial affairs, licensing of union officials, restricting union political 
activities, requiring adherence to democratic procedures in electing 
officers, and prohibiting discrimination on account of race or religion in 
admission of new members. Except for the last requirement, most 
of the States that have passed regulations affecting internal union 
affairs are concentrated in the nonindustrial areas of the country. 
Since union membership is largely concentrated in the industrial East, 
Lake States, and Far West, the State regulations have had only a 
limited impact upon union affairs. Another limitation on State 
activity in this field is the fact that under the Wagner and Taft- 
Hartley Acts the Federal Government has largely preempted the 
regulation of industrial relations and collective bargaining affecting 
commerce. 
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Federal regulation of internal union affairs dates back to the passage 
of the Labor Management Relations Act of 1947. In addition to 
listing a number of ‘unfair labor practices applicable to unions, this 
act prohibits unions from charging excessive initiation fees and dues 
and from expending union funds for political activities. The act also 
requires those unions which desire the services of the National Labor 
Relations Board to file detailed reports of their finances and their 
practices in electing officers. The officers of the unions are also 
required to file non-Communist affidavits annually. The effectiveness 
and impact of the Taft-Hartley Act provisions relating to internal 
union affairs have been open to debate. 

Two major unions, the United Mine Workers and the International 
Typographical Union, have refused to comply with the filing require- 
ments and have chosen to resort to self-help in place of seeking 
National Labor Relations Board aid. 

Those who favor widening Federal regulation of internal union 
affairs propose legislation principally in five areas: 

A requirement for the secret periodic election of officers; 

The establishment of a governmental agency to hear appeals 
of ee union members; 

The prevention of undue interference into local union affairs 
by Tuheanal officers, so as to permit the local members to choose 
ao ‘ir own leaders; 

The avoidance of conflicting interests by union leaders in 
elmo with their duties as union representatives in collective 
bargaining; and 

The disclosure of union finances to prevent misuse of funds 
and in order that members may be adequately informed con- 
cerning the financial operations of their union. 

Opponents of such legislation state that, although these objectives 
are laudable, efforts to obtain them through Government regulations 
would impede legitimate operations of many unions and weaken their 
effectiveness in collective bargaining. They also argue that the 
improvement of true democracy is not a proper subject for or not 
achievable through legislation. Some also find additional legislation 
repugnant because it would extend Federal powers to activities which 
are basically local in nature. The proponents of the proposed legislation 
assert that legislation is necessary not only to safeguard the r rights of 
union members, but also to protect the interest of society which has 
entrusted unions with special rights and immunities in bargaining for 
workers. 

Moreover, it has been suggested that the above five proposals beg 
the question of the Government’s real responsibility as far as regulation 
of unions is concerned. According to this view, unions possess 
excessive powers and immunities, which should be curbed. This 
would involve the application of antitrust laws to union activity, the 
enactment of a national right-to-work law, closing of secondary 
boycott loopholes, and the delegation of power to the States to regulate 
collective bargaining which is now preempted by the Federal Govern- 
ment. If such legislation were enacted, the argument goes, the need 
for legislation affecting internal affairs of unions would be less urgent. 
Union spokesmen, in rebuttal, have asserted that such legislation is 
not really Government regulation of internal union affairs; that it is 
yunitive in nature and that it would also be contrary to public interest 
vecause it would so weaken unions as to stifle effective collective 
bargaining. 











I. THE PUBLIC INTEREST 


Traditionally, unions were regarded as voluntary associations and 
have been treated before the law in the same manner as other volun- 
tary organizations.' This meant that the administration of union 
internal affairs was not considered as proper subject for governmental 
legislation or court interference. Unions were left free to determine 
the qualifications for admission of potential members, rules controlling 
expulsion and discipline, amount of dues and other assessments, 
selection of officers, and other facets of internal affairs incidental to 
the administration of labor organizations. 

This attitude toward unions has undergone radical change with the 
greater pervasiveness of unions in our society and with the growth of 
their economic power over the last two decades. Under existing law, 
millions of workers are now required to become or remain union mem- 
bers as a condition of employment. According to a United States 
Bureau of Labor Statistics report, two-thirds of 1,716 contracts 
studied in 1954, covering more than 7.4 million employees, contained 
union-shop provisions. Maintenance-of-union-membership provisions 
accounted for another 14 percent of the agreements. In addition, 
about 4 percent of the agreements stipulate some degree of preference 
in hiring union members.’ Based on these data it would appear that 
union-security provisions currently apply to more than 13 million 
workers in the United States. 

More recently the National Industrial Conference Board estimated 
that the minimum annual income of American unions from dues is 
approximately $620 million or $33.74 per member. The study in- 
dicates that the actual amount of money which unions collect from 
members is appreciably higher.’ 

Public interest in union activity, it has been suggest, is justified 
not only because union membership is required as a condition of 
employment but also because union activity today affects the lives of 
the 17 million members belonging to some 200 national unions. Under 
present law, union negotiations, because they extend to such matters 
as pensions and insurance, affect not only employees but also the lives 
of persons who are retired or disabled. Through grievance procedures 
provided in most collective bargaining contracts, unions are free to 
choose the cases in which they will apply grievance machinery or union 
pressures, and those cases in which they will not contest the em- 
ployers’ actions. 

In bargaining for their members, unions are protected by Federal 
law. With the aid of quasi-gove rnmental powers, unions influence 
broad social and economic polici ies as well as the livelihood of their 
members. 





1 Zechariah Chafee, Jr. The Internal Affairs of Associations Not for Profit. Harvard Law Review, 
May 1930, vol. 43: 993-1029. 

2 Rose Theodore. Union Security Provisions in Agreements, 1954. Monthly Labor Review, June 
1955, vol. 78: 649-658. 

3 James J. Bambrick, Jr. Union Membership and Revenue—1957 versus 1955. Management Record, 
December 1957, vol. 19: 414-417, 438-441. 
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These developments have led many observers of the labor scene to 
question the appropriateness of treating labor unions as voluntary 
associations. Regardless of the controversy whether the members 
join unions out of free choice or because of compulsion sanctioned by 
Federal law, it has been argued that the power which unions wield 
calls for covernmental regulation to ascertain that unions are properly 
run and that the interests of union members are adequately protected. 
The claim that granting special privileges to unions to act as quasi- 
governmental agents is in the public interest in no way diminishes 
Federal responsibility i in this area. 

A labor attorney has recently suggested that, under the Wagner and 
Taft-Hartley Acts, the labor union has achieved a status akin to a 
public utility. T he labor union, according to this thesis, has emerged 
during the past 30 years as a “public utility of labor relations.” The 
voluntary ties that existed between member and union before the 
Wagner Act have changed to a legal and compulsive relationship. 

The member * * * is a legal constituent of the union, to which he very often 
must belong, and he expects, in return, certain considerations which he would 
like to get at as cheap a price as possible. * * * The union is just becoming a 
publie utility of labor relations, circumvented at every point by the control of 
law. 

Present-day American unions, it has been suggested, cannot right- 
fully claim the privileges and immunities that private associations 
have before the law. This does not necessarily indicate an indict- 
ment of the labor movement in the United States. Granted that 
most unions fully recognize their obligations to their membership, 
the law must protect the basic economic right of all workers. As 
long as even a single union is run by corrupt leade ‘rship which violates 
the rights of individual workers, it is the duty of Congress to protect 
the employees’ interests provided it does not hamper the legitimate 
activities of unions. 

Any concept of trade unions as private clubs must be abandoned 
in favor of the recognition that the power of unions must be exercised 
in the public interest. In the words of Sumner Slichter, one of the 
most prominent observers of the American labor scent: 

However reluctant you and I may be to abandon the private club conception of 
unions, acceptance of this new conception of trade unions is inevitable. * * * 
It springs from the fact that the Government has conferred on unions the exclusive 
right to bargain for millions of workers. * * *5 

Since 1947 when Professor Slichter called for Federal regulation of 
internal union affairs, several congressional investigations have dis- 
closed abuses which have added impetus to the proposals of Slichter 
and others for Federal regulation of internal union affairs. In the 81st 
Congress, a subcommittee of the House Committee on Education and 
Labor concentrated its investigations on violations of basic demo- 
cratic procedures in the United Mine Workers Union.® In the 83d 
and 84th Congresses a subcommittee of the Senate Committee on 
Labor and Public Welfare “disclosed abuses in the administration of 
union health and welfare’ funds. The investigations showed that 
leaders of the Laundry Workers, Distillery Workers, and the Allied 


* Mathew O. Tobriner. The Labor Union: Public Utility of Labor Relations. American Bar Associa- 
tion Journal, September 1957, vol. 43: 785-788. 


‘Sumner Slichter. The Challenge of Industrial Relations. Ithaca, N. Y., Cornell University Press, 
1947, p. 123. 

*U.8. Congress. House Committee on Education and Labor. Union Democracy. Hearings before a 
special subcommittee, 81st Cong., Ist and 2d sess. Washington, U. S. Government Printing Office, 1950, 
p. 5 


27222—58 2 











6 GOVERNMENT REGULATION OF INTERNAL UNION AFFAIRS 


Industrial Workers (formerly Auto Workers Union, A. F. of L.) 
diverted health and welfare funds for personal aggrandizement.’ 
Finally, the most thorough and publicized congressional investigation 
into internal union affairs has been conducted by the Senate Select 
Committee on Improper Activities in the Labor or Management Field 
(popularly known as the McClellan committee) during 1957 and 1958. 

The investigations of this committee disclosed that some officials 
used union funds for personal gains or for questionable purposes with- 
out knowledge or consent of the members. The financial reports of 
these unions gave no inkling of the misuse of these funds since the 
expenditures incurred by the officials were recorded as part of legiti- 
mate union business or as gifts. Several officials made ‘‘loans’’ from 
union treasuries which did not require any formal reporting. In some 
cases, national officers exercised prolonged trusteeships over locals, 
diverted union funds for their personal use and denied members their 
democratic rights. 

The American Federation of Labor-Congress of Industrial Organi- 
zations has reacted swiftly and forthrightly to these disclosures of 
corruption within some trade unions as revealed by the Ives-Douglas 
and McClellan investigations. More than 2 years before the merger, 
the AFL discarded its traditional sufferance toward corrupt elements 
in autonomous affiliates by expelling the International Longshoremen’s 
Association. The merged federation at its founding convention in 
1955 established a standing committee on ethical practices. In 
June 1956 this committee was empowered to inquire into any instances 
of alleged corruption in AFL-CIO affiliates. The committee has 
formulated six codes of ethical practices. One of these codes, dealing 
with the issuance of local union charters, was adopted in August 1956, 
and the other five codes followed the disclosures of the McClellan 
committee. Whether these codes are a product of the investigations 
or a result of the resurgence of forces of righteousness within the 
federation is a matter of opinion. 

The first five codes deal primarily with questions of corruption and 
conflict of interest and the sixth with internal democratic practices. 
They offer a list of guiding principles to control the activities of union 
officials. Briefly, these six codes are: 

1. The first code provides that charters to local organizations are to 
be issued by a national or international union only to bona fide 
employees who are eligible for membership. This code prohibits the 
establishment of “paper locals.” 

2. The second code deals with the fiduciary responsibilities of 
officials in the administration of health and welfare funds. The code 
calls for the establishment of strict accounting practices in the ad- 
ministration of these funds, and for making audited records available 
to the union membership. It also prohibits union officials, who 
already receive a full-time salary, from accepting any further fees or 
salaries from a health and welfare fund. 

3. The third code calls on all AFL-CIO affiliates to make racketeers, 
crooks, Communists, and Fascists ineligible to hold office. 

4. The fourth code attempts to set up guides to eliminate conflicts 
of interest in the investment and business interests of union officials. 


7U. S. Congress. Senate. Committee on Labor and Public Welfare. Welfare and Pension Plan 
Investigation. Final report of the committee. Washington, U. S. Government Printing Office, 1956, 365 
pages (84th Cong., 2d sess., 8. Rept. No. 1734). 
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5. The fifth code sets forth the guiding principles that unions should 
adopt in order to regulate their finances. A special supplement to 
this code sets forth the minimum accounting and financial controls 
required of AFL-CIO affiliates. 

6. The sixth and final code deals with union democratic practices. 
It urges that all affiliates zealously guarantee the democratic rights of 
union members. These include— 

(a) The right to democratic participation in union affairs. 

(6) The right to fair treatment in the application of union 
disciplinary regulations. 

(c) The right to criticize union policies and leaders without 
undermining ‘‘the union as an institution.” 

(d) The obligation of the national or international unions to 
hold periodic open conventions, at least once every 4 years. 

(e) The free election of union officials, national and local, the 
term of office not to exceed 4 years. 

The issuance of the codes was followed by the suspension of six 
unions whose national leaders were involved in the violation of the 
ethical practices codes. Three of these unions—the Textile Workers, 
Allied Industrial Workers and the Distillery Workers—ousted their 
corrupt leaders and were restored to good standing within the AFL- 
CIO. The other three unions which account for approximately a 
tenth of the total AFL-CIO membership—the Teamsters, Laundry 
Workers and Bakery and Confectionery Workers ‘xpelled at 
the second convention of the AFL-CIO held in December 1957. 

Of course, the commendable and resolute action of the AFL-CIO 
did not resolve the basic issue of union corruption; expulsion does not 
necessarily guarantee either cleansing or reform. ‘The 1.5 million 
members in the expelled unions remain under the same questionable 
leadership which prompted their expulsion by the federation. Expul- 
sion from the federation has not put these unions out of business. It 
is even doubtful whether the forthright action of the AFL-CIO has 
weakened the Teamsters. 

It should, however, be noted that the federation has chartered new 
Laundry and Bakery Unions, which, it hopes, will replace the corrupt 
organizations. The Teamsters Union is under court scrutiny and 
about half of the locals which have been under trusteeships have been 
reinstated into good standing. Therefore, it appears that expulsion 
from the AF L-CIO may have a salutary and cleansing effect upon 
unions. 











Il. THE UNION, THE LEADER, AND THE MEMBERS 


Union activity can be examined in terms of its impact upon the 
public, employers, and members. ‘This section of the report is con- 
cerned with union admission policies and the rights of union members 
as they are reflected in choosing their leaders and determining union 
policies, disciplinary procedures, and control of union finances. 


ADMISSION POLICIES 


If union security provisions are to be a controlling prerequisite for 
employment in a given plant or industry, the right of workers to 
join the union that controls employment seems essential. Obviously 
unions should not be allowed to accomplish ends which would be 
unconstitutional for the Government to pursue. For example, 
would be unconstitutional for the Government to bar Negroes from 
doing carpentry or running locomotives. It has been argued, there- 
fore, that unions should not be able to prevent Negroes" from doing 
the same.'! A National Industrial Conference Board study found in 
1955 that 5 union constitutions, out of the 194 that were analyzed, 
contained provisions barring Negroes and other racial minorities.’ 
Other formal reasons for barring membership in unions include lack 
of citizenship, supervisory nature of work, affiliation with a subversive 
organization, and lack of apprenticeship requirements. In practice, 
high initiation fees may also serve as an effective bar to union member- 
ship. 

Normally, unions are anxious to accept new members. Exclusion- 
ary practices of unions spring out of the desire to protect the economic 
welfare of the members by reducing the available labor supply. 
In addition, refusal to admit members “of minority groups may reflect 
the social attitudes of the members and the views of soc iety in general 
toward the excluded groups. 

While the vast majority of American unions and leaders of the 
American labor movement condemn exclusionary policies based upon 
creed or color, the American Federation of Labor in the past and the 
AFL-CIO have refused to interfere with the autonomous national 
unions which have discriminated against minority groups. Although 
the AFL-CIO constitution spec ifically affirms the right of “all workers 
without regard to race, creed, color, national origin, or ancestry to 
share equally in the full bene fits of union organization,” the federation 
has recently admitted to membership the Brotherhood of Railway 
Trainmen and the Brotherhood of Firemen and Enginemen, whose 
constitutions limit membership to persons of the Caucasian race. 

Although union exclusion of minority groups from union member- 
ship is widely condemned, students of labor unions claim that such 

1 Sumner Slichter. Op. cit. p. 102. 


2 National Industrial Conference Board. Handbook of Union Government Structure and Procedures. 
New York, 1955. Studies in Personnel Policy, No. 150, p. 63. 
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criticism is entirely out of proportion to the extent of discrimination 
practiced. The claim is made that unions have discriminated less 
against minority groups than the community at large and that it is 
futile to seek perfection from unions since they are the products of the 
society in which they function. 

Unions which deny the right to join do not act out of sheer malice or arbitrari- 
ness * * * for the most part the reasons grow out of our social and economic 
systems which are beyond the power of the union to control.3 

Furthermore, it is pointed out that the practice of barring workers 
from unions on account of race is on the decline. Since 1946 the 
number of national unions whose constitutions contain provisions 
barring Negroes has declined from 9 to 5, and at least 1 of the latter 
unions is actively considering eliminating this exclusionary provision 
from its constitution. 

RIGHTS OF MEMBERS 


Once freedom of entry into a union is assured, it is essential that 
reasonable democratic rights of the members be guaranteed. The 
union directly affects the livelihood and working conditions of its 
members. American democratic traditions and heritage require that 
workers have an unhampered voice in running the union, whose claim 
to existence and protection under the law is partially based upon the 
role it plays in establishing democracy and upholding the respect for 
human rights in industry. ‘Unions are more than brokers in the 
labor market.’’ 4 

But democracy in unions is also essential because, as Sumner 
Slichter has pointed out, members may disagree about their union’s 
objectives and functions; for example, the extent to which the union 
should devote its resources to activities not directly related to “bread 
and butter’ issues. Even in getting “more” for its members— 
certainly a legitimate aim for unions—members frequently disagree as 
to how the benefits are to be distributed and in what form. Conflicts 
of interest between skilled and unskilled workers are common. Also, 
the union leader may frequently be faced with a choice of types of 
concessions or improvements he can obtain from management. He 
may be in a position to trade part of a wage increase for additional 
paid vacations which will benefit only those members with a certain 
level of seniority. He may also choose a greater measure of union 
security over improvements in working conditions. Obviously, the 
union members have a vital interest in these decisions and even a 
minimum regard for their rights should permit them to express their 
opinions on these matters and to make their choice. 

Granted that democracy is essential according to our values in the 
administration of internal union affairs, the question arises whether 
basic democratic rights of union members are being violated. Obvi- 
ously, the size and geographic distribution of unions makes a town- 
hall type of democracy unrealistic and impossible. A distinction 
must be made, therefore, between the administration of local and 
national organizations. But even at the local level the size of unions 
varies from a few members to as many as 60,000 and the geographic 

3 Clyde W. Summers. Admission Policies of Labor Unions. Quarterly Journal of Economics, Novem- 
ber 1946, vol. 61: 84. 


‘Clyde W. Summers. Union Powers and Worker’s Rights. Michigan Law Review, April 1951, vol. 
49: 820. 
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jursidiction of the local union may be limited to 1 shop or cover an 
area of hundreds of miles. 

The consensus of the students on the subject is that with few 
exceptions local unions maintain democratic procedures and that the 
leadership is responsive to the pressures and desires of the member- 
ship. Turnover in leadership is common. A sample study of 24 
local union elections disclosed there had been a contest for at least 
1 top office in 80 percent of the cases, and in 31 percent the incumbent 
president was defeated. However, active participation of members 
in union affairs is limited. Attendance at routine meetings ranges 
from 2 to 20 percent of the membership. But it is not uncommon 
for a local to secure 90 percent attendance when vital issues are 
involved.® 

A student sympathetic to the labor movement, and at one time an 
official of the CIO, argues that apathy of union members does not 
indicate lack of interest in the union. The members normally leave 
the decision making in running the union to the “professionals.’ 
Administration requires technical competence which only the experts, 
or the leaders advised by the experts, can make. This student of the 
labor movement expressed the belief that the individual member 
wants his union as a form of insurance. 

In this attitude he is much like the average churchman who thinks churches 
are fine for the community but are not to interfere with his personal life. Both 
churches and unions are treated like insurance policies, protection for the here 
and hereafter.® 

Another study suggests that the formal aspects of participation in 
union activity—attendance at meetings, voting in elections, and serv- 
ing in nonpaying offices—does not really represent a realistic measure 
of the membership’s interest in the unions. According to this view, 
the few active members in each union are in close touch with the rest 
of their fellows in the shop. 

The shop is not only a place of employment, it is also a social meeting place— 
a place to talk. Union affairs are one of the more frequent topics of conver- 
sation * * *, Members who do not attend meetings hear in the shop about 
what happened at the meeting from those who were there.’ 

The situation is different at the national level where strong leaders 
normally become entrenched and take over the running of the organi- 
zation. In national unions as well as large locals the formal structure 
of the union remains democratic, but in actuality the members have 
little control over the administrative machinery of their organization. 
Formally the national convention controls the final decisions of the 
union. But in cases where the leaders control the union, they also 
dominate the national convention. 

The national union leader maintains his power by building a political 
machine and by controlling the union channels of communication. 
By dispensing patronage and controlling the tenure of paid union 
officials he builds a machine whose very “existence depends upon the 
leader’s continuance in office. The incumbent leader also receives 
continued favorable publicity in the union publications of which he 
is often the nominal editor. Under these circumstances it becomes 


5 George Strauss and Don Willner. Government Regulation of Local Union Democracy. Labor Law 
Journal, August 1953, vol. 4:519. Philip Taft reaches a similar ccnclusion in the Structure and Government 
of Labor Unions, Cambridge, Mass., Harvard University press, 1954. 

6 Kermit Eby. The ‘Drip’ Theory in Labor Unins. The Antioch Review, March 1953, vol. 18: 96. 

7 Joseph Kovner and Herbert J. Lahne. Shop Society and the Union. Industrial and Labor Relations 
Review, October 1953, vol. 7: 4 
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costly for an opposition candidate to organize any widespread support 
among the various locals. Though some national unions require that 
opposition candidates receive equal space in the national publisetions, 
this is not a general practice. 

The most recent national election of the Steelworkers, one of the 
more prominent, respectable unions and the third largest in the 
country, iJlustrates how the leadership can frustrate democratic 
processes within a union through the control of its channels of com- 
munications. In September 1956 the quadrennial union convention 
voted to boost monthly union dues from $3 to $5. There was con- 
siderable opposition to this action and a rank-and-file member, 
Donald Rarick, challenged the incumbent president for the top 
position in the union in the election scheduled for the following 
February. In the 5 months between the time of the convention in 
September 1956 and the election in February 1957, the Steel Labor, 
the monthly publication of the United Steelw orkers of America, 
referred only once to the fight over the increase in dues. The name 
of the challenger of the incumbent president was mentioned twice 
first, when the names of the candidates were listed in the issue pr ior 
to the election and, second, 3 months after the election when it was 
announced that the incumbent president won the contest 404,172 
votes to 223,516. Meanwhile, as the election campaign was in 
progress, the Steel Labor prominently played up the activities of the 
incumbent president, David McDonald. 

Reliance upon election of union officers by direct membership vote 
can be frustrated in other ways. The Hod Carriers, Building and 
Common Laborers requires election of officers by convention, but the 
union constitution also provides that the union convention may be 
postponed by a membership referendum vote. ‘This provision made 
it possible for the union leadership to ‘“‘postpone’”’ holding a conven- 
tion for 30 years. Similarly the Operating Engineers Union uses the 
referendum ballot to elect national officers, but opposition to incum- 
bents seldom appears. 

A decade ago Philip Taft examined the constitutions of 115 inter- 
national unions. He found that the presidents of these 115 organiza- 
tions—74 affiliated with the American Federation cf Labor, 29 with 
the Congress of Industrial Organizations, and 12 unaffiliated with any 
organization—frequently exercised extensive powers. 

He divided the 115 unions into 3 groups—those in which the chief 
executive possessed (1) routine power, (2) moderate power, and (3) 
emda power. He used the following 3 criteria in classifying 
the unions into the 3 categories: Extent of appointive power of the 
chief executive, the limitations placed on the right to discipline sub- 
ordinate groups and members, and the checks imposed upon the con- 
duct of the union presidents. 

He concluded that 51 of the 115 international constitutions granted 
the chief executive “extensive power.” While the powers of these 
chief executives varied, they all possessed the right to intervene in the 
affairs of locals, issue or cancel local charters, and appoint or remove 
international representatives or organizers. In some cases the presi- 
dent was also given the power to remove his colleagues on the union 
executive board. The president of the Musicians could even suspend 
the constitution in the “interest of the union.” 
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Taft cautioned that the union presidents rarely chose to excercise 
their vast powers, but significantly he added, “yet the power is there 
and can be used when officers believe it desirable.” ® 

The recently publicized experience of the Operating Engineers and 
Bakers’ Unions shows that the power can be used to protect the 
improper interests of the chief executive, and the fact that the power 
exists appears to be sufficient to make subordinate union officers as 
well as rank-and-file members toe the line. 

Taft raised the question whether the vast powers vested in the 
unions’ chief executives are needed for an etfective functioning of the 
unions. Even though such autocratic powers may be conducive to 
efficiency, his judgment is that the price may be too great. Taft seems 
to question the wisdom of granting autocratic powers to union leaders. 
“Uncontrolled power,” he concluded, “is a dangerous instrument in 
the hands of fallible men, and possession of it insulates leaders against 
criticism and unselfish opposition needed in a world of change.” ° 

Indeed some authorities have questioned whether democracy in 
unions is possible or desirable. _The Webbs argued in their Industrial 
Democracy that democracy cannot function effec tively in unions, and 
Hoxie claimed that strong unions require strong leadership and cannot 
afford the luxury of rank-and-file control. Furthermore, most 
“bread and butter’ unionists appear not to object to autocratic 
leaders as long as they deliver the bacon. 

This “‘slot-machine”’ theory of trade-unionism—whereby the mem- 
ber hopes to receive more than he pays—it has been suggested, is a 
direct outgrowth of society’s attitude toward trade unions. The 
American community has encouraged businesslike, responsible union- 
ism, and the law has sanctioned a strictly financial relation between 
the member and his union. This has led unions to— 
compromise between the needs of internal democracy and responsiveness to the 
membership on the one hand and the needs for effectively confronting employees 
and responding to their interest in businesslike responsibility on the other. The 
unions have had to choose between degrees of responsiveness to the membership 
and responsibility to the business system. You cannot have a maximum of both.!! 

A different explanation of the centralization of authority and power 
is offered by Prof. Philip Taft. He asserts that political factionalism 
and opposition in elections is not necessarily a satisfactory measure 
of the level or intensity of democracy that prevails in a union. The 
raison d’etre of unions, he asserts, is to protect the economic interests 
of its members. Unions are constantly on the firing line, which 
requires discipline of and sacrifice by its members. Unions can, 
therefore, ill afford to dissipate their energies in factional fights and in 
struggles for the control of the organization. The building up of 
opposition candidates requires attack upon the policies and effective- 
ness of the incumbent leaders. This would weaken the latter in 
bargaining for the membership since any compromises that the leaders 
accept would be questioned and attacked by the opposition and thus 
endanger the very foundation of “responsible unionism. 





8 Philip Taft. The Constitutional Power of the Chief Officer in the American Labor Unions. Quarter!y 
Journal of Economics, May 1948, vol. 62: 471. 

® Ibid. 

John P. Troxell. Protecting Members’ Rights Within the Union. American Economic Review, 
March 1942, vol. 32, No. 1, pt. 2 supp. 460-475. 

1 John T. Dunlop. The Public Interest in Internal Affairs of Unions. Im 1957 Proceedings, Section of 
Labor Relations Law, American Bar Association, p. 13. 
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Established union leaders and potential opponents recognize these 
dangers and resolve them, according to Taft, by compromising their 
differences on policy and by distributing official posts and patronage. 
This permits ine umbent leaders to build up their prestige and status 


in the union so that a challenge by opposition candidates becomes 
futile. Taft asks: 


Who is there in the Coal Miners’ Union with the prestige and ability to John 
L. Lewis; or in the Auto Workers’ Union to compete with Reuther; or with a 
Hutcheson in the Carpenters’ Union, a Dubinsky in the Ladies’ Garment Union, 
or a Petrillo among the Musicians? ” 

An impartial observer may well agree with this rhetorical question, 
and he might well add that the machines which these leaders have 
built up serve as a guaranty that no one would effectively challenge 
these leaders even unto the see ‘ond generation. 

The fact is that only one union has a two party system. This 
democratic structure in the Typographic Union dates back to the 19th 
century and has survived through the varied economic and tech- 
nological changes which the printing ad publishing industry has 
undergone. In recent years the differences between the two parties 
within the union centered on the union position on Taft-Hartley. 
The Progressives, who have been in control since 1946, have opposed 
the law and have led several major strikes to maintain the union’s 
position that employers continue informally the pre-Taft-Hartley 
status of the union. The Independents have fomcen “recognition”’ 
of Taft-Hartley and have made the cost of the strikes and the union 
position on Taft-Hartley a campaign issue. 

The bitter struggle within the union over vital issues and the power 
of the rank and file over the officers have apparently failed to sap the 
Typographical Union’s vitality in collective bargaining matters.” It 
is not intended to suggest that the International Typographical Union 
can or should serve as a model for other unions nor that imitation of all 
the practices of the ITU would be socially desirable. But the experi- 
ence of the ITU would appear to indicate that militant effect unionism 
and democratic structure may be compatible. This, however, does 
not necessarily negate the claim of those who maintain that union 
leaders are the victims of the social environment or that the labor 
movement requires strong leadership and that this factor often neces- 
sitates less than complete democratic processes in union administra- 
tion. The Typographical Union is an old established organization 
generally accepted by the managements with whom it bargains. 
\uthoritative observers of union practices question whether other 
less secure unions could afford the “luxury” practiced by the 
typographers. 

Possibly a simpler explanation might be more satisfactory and 
closer to reality; namely, that union leaders like their jobs; the pay 
is good, though in most cases not excessive; the power that goes with 
the position is appealing, and the prestige flattering. Like other 
political job holders, union leaders are most adverse to surrendering 
their positions. To protect their powers union leaders build ma- 
chines which they use to reward their friends and supporters, and 
utilize the means of communication available to them to build up 

2 Philip a aft. The Structure and Government of Labor Unions, p. 240. 
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their prestige with their constituencies. Under the circumstances 
opposition candidates have little chance to challenge the incumbent 
leadership, and occasionally, when such opposition does arise incum- 
bent leaders may not be adverse to using disciplinary powers against 
the “upstarts.” If the base of power of the opposing candidate is 
within a local union, taking over the local organization under a 
receivership effectively eliminates the opposition. It is not intended 
to suggest, as will be shown later, that disciplinary powers of national 
leaders, and the authority to use receiverships are used exclusively 
to suppress kar and to perpetuate incumbent leadership. 
But the American labor movement is replete with illustrations where 
opposition to the incumbent leadership has been equated with activi- 
ties detrimental to the union and the challenges to existing machines 
have thus been effectively stopped from causing further trouble. 

The above might offer an explanation of the opera bouffe situation 
involving the AFL-CIO and organizers of the federation. The 
organizers, in an attempt to practice what they have been preaching, 
formed a union to improve their working conditions and job security 
through collective bargaining. But the AFL-CIO leadership refused 
to recognize the union, contending that the organizers are supervisory 
employees and that section 14 (a) of the Taft-Hartley Act exempts 
management from bargaining with unions representing supervisors. 

A labor commentator, generally regarded as friendly to unions, 
reported that President George Meany favored recognition of the 
organizers’ union and turning their grievances over to arbitration. 
But the executive council overrode Meany’s s approach. The factor 
that influenced the members of the AFL-CIO executive council to 
oppose the union, according to this story, was the ancitipation that a 
successful drive by the organizers might spread to the representatives 
of the AFL-CIO affliates and thus “challenge the management pre- 
reogtatives and patronage of union leaders. Of course, the members 
of the executive council are presidents of the AFL-CIO affiliates." 

A former official of a union of high repute—the Ladies Garment 
Workers Union—supports the foregoing analysis in an article in which 
he comments about a trend toward bureaucratization of American 
unions. His thesis is that normally unions start as democratic, 
idealistic organizations. As they develop and grow, unions become 
businesslike and the focus of power becomes concentrated in the 
“office,” or in the hands of the paid official*or officials, with the mem- 
bers being left out of participation in policy decisions. Gradually, 
the members lose interest in their union as active participants. They 
regard it as a service organization maintained by the union officials 
in return for payment of dues, and the union officials remain dedicated 
to keeping themselves in office. As a result the union members 
“frequently enjoy less freedom in relation to their union than in 
relation to their employer.’’» 

A veteran labor official associated with the Amalgamated Clothing 
Workers has more recently argued in the same vein. He distinguished 
between members’ participation in decisions bearing upon_ their 
economic interests and working conditions and participation in the 
administration of the union. According to this view, the opinions of 


14 Murray Kempton. Howto Busta Union. New York Post, January 17, 1958,. Also Washington Post 
editorial. Isthe AFL-CIO Antiunion? February 10, 1958. 

18 William Herberg. Bureaucracy and Democracy in Labor Unions. Antioch Review, fall 1%43, vol 
3:405. 
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the members are normally actively sought with regard to the former. 
Union leaders could not enforce collective bargaining agreements 
unless the results were acceptable to the workers. But with regard 
to the internal democracy of the union, membership opinion is ignored 
and opposition to the leadership is not tolerated. As unions grow 
bigger and their business becomes more complicated, official control 
and power become tighter and more centralized.'® 
Jack Barbash, recently of the Industrial Union Department, 
AFL-CIO, found unions vulnerable on several counts as far as depart- 
ing from democratic principles is concerned. The following charges 
are pertinent to the present discussion: 
1. Difficulty of the ‘out’ group to get its views before the 
membership. 
2. Authority of top union officers to spend money and discipline 
union members without benefit of review. 


9) 


3. Leaders equating opposition to an individual union officer 
with treason to the union.” 

The above discussion of union democracy may have overempha- 
sized only one aspect of union activity—the relationship of the mem- 
ber to his union—and glossed over the complexity of present-day 
union structure and activities. One of the most highly respected 
observers and participants in labor-management relations has re- 
cently suggested that unions must accomplish the following three 
functions: 

1. To assure the right of individual members to free expression in 
the determination of the collective bargaining actions of their unions, 
including the right to elect leaders of their own choice. 

2. To reconcile and effectively represent the conflicting interests of 
the members, and even nonmembers, in cases where the union has 
exclusive bargaining rights. 

3. To reconcile the needs of the employer with the desires of the 
union members for ‘‘more.”’ ¥ 

The three functions are interrelated, of course, and to achieve a 

roper balance of all these aims is extremely difficult. At the local 
evel, where the processing and settlement of grievances is of major 
importance to the individual worker, unions have achieved wide 
membership participation and an enhancement of the workers’ rights. 

The reconciling of conflict of interests that may exist among mem- 
bers of a union, particularly in industrial unions with their diversity 
of individual interests, offers a greater challenge to the union. Nor- 
mally, each occupational group within the umion hopes to get more, 
sometimes at the expense of other groups. Here the function of the 
union is to provide representation of the diverse interests of the 
members, and in the process of intraunion give-and-take, the union 
leader has to reconcile the differences of the various union members. 

The responsibilities of the union are further compounded when the 
general desire for “more”? among the members has to be compromised 
with the profit and competitive position of the company. The 
strength of unions to achieve a measure of industrial democracy is 
further complicated by the trend toward greater centralization of 

6J. B.S. Hardman. Legislating Union Democracy. The New Leader, Dec. 2, 1957, vol. 40:3-7. 

17 Jack B heed. nion Democracy. Daily Labor Report, Bureau of National Affairs, Washington, 
Misc an Ww tayl r. The Role of Unicns in a Democratic Society. Address before the Harry Shulman 
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power which has, at least, partially been a result of the Taft-Hartley 
compliance requirements ‘and other provisions.’ Dr. Taylor claims 
that it is only in this complex framework that a discussion of dem- 
ocracy in unions can be clearly understood. 

But this discussion is concerned chiefly with the first function of 
unions listed by Dr. George W. Taylor; namely, with the rights of in- 
dividual members vis-a-vis their union. In this connection three 
areas of union activity affecting internal democracy will be examined: 
use of disciplinary powers, domination of locals through receiverships, 
and the administration of union finances. 


DISCIPLINARY PROCEDURES 


Students of union structure generally agree that effective unions 
require cohesiveness of purpose and organization. Responsible unions 
must be in a position to enforce collective-bargaining provisions and 
to discipline members who fail to abide by labor-management agree- 
ments. Exhaustive studies have shown that unions use disciplinary 
measures against members sparingly and rarely in an arbitrary fashion. 
The problem of the use of union discipline arises when unscrupulous 
leaders desire to utilize their powers to dominate their organizations. 
For example, the McClellan committee has documented the fact that 
corrupt leaders in the Operating Engineers applied disciplinary meas- 
ures to stifle opposition in their respective locals and used their control 
of union organization for personal enrichment. 

The National Industrial Conference Board in 1955 examined the 
disciplinary provisions of 194 national unions and found that more 
than half of the constitutions of unions with 50.1 percent of the total 
declared union membership contained blanket provisions governing 
grounds for disciplining members. <A typical constitution listed spe- 
cific charges under which members can be brought to trial before the 
union bar and added that members could be brought to trial for “such 
other acts or conduct which shall be considered inconsistent with the 
duties, obligations, and fealty of a member of a union, or violation of 
sound trade-union principles.”’ *° 

Historically the blanket provisions date back to the formation of 
the unions when their constitutions were brief, simple documents and 
were drafted by rank-and-file members not well versed in the complexi- 
ties of the law. A simple provision that members were liable for 
offenses against the union appeared sufficient. As the years passed, 
specific violations that warranted disciplinary action were added. It 
might be sufficient, however, that the constitution of only one union, 
the Chemical Workers, specifically limited the blanket clause by the 
proviso that the ‘‘right of the member to criticize any action or policy 
of the international administration or local union administration’”’ 
shall not constitute a basis for charging a member with the violation 
of the union constitution. 

A basic shortcoming of union disciplinary procedures is the fact that 
in many instances the le sadership is empowered to act as accusers as 
well as judges. In 44 unions, with more than a quarter of the total 
union membership, the local union executive board was empowered 


19 Harry A. Millisand Emiiy ©. Brown. From Wagner Act to Taft-Hartley. The University of Chicago 
Press, 1950, pp. 651-652. 


20 National Industrial Conference Board. Handbook of Union Government and Procedures. Studies 
in Personnel Policy, No. 150, p. 66. 
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to investigate the charges and to impose penalties. For example, 
the teamsters constitution provides that ‘‘a member or officer of a 
local union, charged with any offense constituting a violation of this 
constitution, shall unless otherwise provided in the constitution, be 
tried by the local executive board.” In addition, the constitutions of 
unions claiming more than 3.5 million members vested in international 
executive boards the authority to exercise disciplinary powers over 
members. 

In 72 unions, with almost half the total union membership, the 
international executive board or chief officer may assume original 
jurisdiction to discipline members. While in most cases the original 
decisions may be appealed to the union convention, 22 unions make 
no provisions for appeals by aggrieved members. 

It is difficult to appraise the extent to which union disciplinary 
practices violate the democratic rights of members. It would be 
unrealistic to assume that the vagueness of the charges provided in 
the constitutions necessarily serve as a basis to discipline members. 
In many cases, no doubt, the formal union disciplinary provisions 
have remained vague because no need has arisen to implement these 
provisions. But at the same time the power is legally in the hands of 
the officers to exercise and possibly to intimidate union members 
critical of the entrenched leadership. The fact that the aggrieved 
union members can always appeal to the courts offers the rank-and- 
file member little protection, because of the high cost of litigation. 
On the other hand, to assess union disciplinary procedures on the 
basis of court cases would be just as misleading. These incidents 
most likely represent the outstanding cases of violation of members’ 
rights and apparently are not representative of union disciplinary 
actions. 

It must also be recognized that unions must take disciplinary 
measures against members violating union regulations and that the 
dise iplinary. procedures are designed | to protect ‘the union. Collective- 
bargaining provisions cannot be enforced unless the union has the 
power to ‘expel members who engage in wildcat strikes or otherwise 
violate union responsibility. 

But granted that union disciplinary procedures have been estab- 
lished in good faith, the application of these procedures by union 
officers acting both as prosecutor and judge has been found to con- 
stitute a sword of Damocles over union members opposed to the 
incumbent leadership. Disciplinary procedures against a member 
may start as a result of his opposition to the actions and policies of 
the officers who also sit as judges of the indicted member.*! Clyde 
Summers, who conducted a thorough study of union disciplinary 
procedures and practices, found that they constitute a threat to union 
democracy. He argued that the presence of constitutional clauses 
which can be easily distorted to punish political activities accentuates 
that threat. The danger to union democracy is inherent in the 
structure of union government and cannot be wholly eliminated as 
long as trials are held before tribunals with a built-in bias.” 

Philip Taft challenges the Summers thesis. He asserts that there 
is no proof whatsoever that members are afraid to protest the conduct 
of their officers. He bases his assertion on the hundreds of appeals 

21 Alfred M. Oppenheim. Trade Union Democracy. Duke Bar Journal, June 1951, vol. 1: 234-248. 
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that are filed with the executive boards of the United Mine Workers, 
Printers, Painters, Bricklayers, Carpenters, Musicians, and_ virtually 
all other unions. Taft is unimpressed by the cases cited by Summers. 

He thinks that these are relatively few in number and that more elec- 

tions of unions are set aside by the heads of the unions because of 
irregularities than all the court cases that Summers might have cited. 
The fact is that in many instances the local union is likely to be lenient 
on violators. Taft claims that the power given to the president of 
labor unions to intervene in local affairs is due to the recognition 
that locals are not always ready to punish violators. Anyway, most 
complaints do not originate with officers of unions, but with rank-and- 
file members.” 

An analysis of union appeals procedures has also satisfied Taft that 
they are fairly administered. He found that in actual practice, 
despite the vagueness of constitutional provisions covering disciplin- 
ary procedures, charges are normally accompanied by statements in- 
dicating the specific offenses committed by the member.” 

The Upholsterers and Auto Workers have eliminated the major 
weakness in union disciplinary procedures, that of having officers act 
as prosecutors and jurors, by establishing an independent public re- 
view board composed of distinguished citizens to which members can 
appeal their grievances against the union. The UAW also authorizes 
this public body to censor on its own motion the union’s conduct in 
matters involving the democratic rights of its members. 


RECEIVERSHIP OF LOCALS 


The use of receivership or direct supervision exercised by national 
union officers over locals presents anotber problem of potential stifling 
of members’ rights. A study of 139 unions showed that in 1952 the 
constitutions of 48 unions authorized the national president and/or 
the executive board to appoint receivers or supervisors Over local or 
other subordinate organizations. The disclosure of irregularities in 
the administration of health and welfare funds or of other question- 
able financial practices has prompted the AFL-CIO to take unprece- 
dented action in appointing a supervisor over the activities of national 
unions directly affiliated with the parent federation. 

Normally, members of locals or other subordinate units who are 
under receivership or trusteeship forfeit many of their democratic 
rights in the union. However, it must not ‘be assumed that the 
appointment of supervisors by the national officers necessarily consti- 
tutes an undemocratic action. The reverse may be and is often the 
case. Receiverships have been used to rid a local union of dishonest 
officers or of racketeers or of officers who may be stifling democratic 
operations of the organization. National leaders must also occasion- 
ally step in to eliminate irresponsible local leadership. Sumner 
Slichter has pointed out that national leaders are likely to act more 
responsibly than local leaders in collective bargaining.2* Local 
leaders may act irresponsibly, in response to rank-and-file pressures, 
in order to gain immeditae advantages. The local leader may seek 
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the immediate advantages at the expense of long-run considerations 
to secure his position or for other expedient reasons. The national 
officers, removed from the immediate local struggles, are more likely 
to be influenced by long-run considerations. For these diverse reasons 
union interests may therefore demand some national control over 
local autonomy.” 

The increased bargaining responsibilities at the national level may 
also force the leadership to take over the operations of a local which 
fails to abide by the provisions of a collective-bargaining agreement. 
The failure of local union officers to carry out normal organizational 
responsibilities or the existence of financial irregularities may be 
other legitimate reasons for the establishment of receiverships by the 
national officers. 

The fact that ample justification may exist for use of receiverships 
does not necessarily mean that this procedure is not abused. Crriti- 
cism of union receiverships has largely centered on the length of time 
that receiverships have remained in effect. While the basic justifica- 
tion for using receiverships is that such action constitutes an emer- 
gency measure, cases have been known where receiverships have 
remained in effect for years and even decades. Only a few of the 
48 union constitutions which provide for the use of receiverships 
contain clauses providing also for the automatic restoration of the 
local to good standing, during a period ranging from 60 days to 1 year. 


FINANCES 


Union officials handle huge sums of money. As stated earlier in 
this report, union dues alone, apart from initiation fees, work permits, 
and other income, account for about two-thirds of a billion dollars. 
These funds are not concentrated in any central treasury, but are 
rather spread over many thousands of unions, so that many officers 
may handle or be responsible for relatively large sums of money. 
Health and welfare funds add hundreds of millions of dollars that 
union officials may handle in a fiduciary capacity. 

In most cases unions hava| made ample provisions for the control 
and accounting of union and welfare and pension-fund finances. But 
the Ives-Douglas investigations into the handling of union health and 
welfare funds and the McClellan investigations have indicated that 
obvious loopholes exist which make it possible for some union officials 
to dip into the funds entrusted to them. The AFL-CIO has sus- 

ended or expelled three national affiliates—the Allied Industrial 
Vorkers, the Laundry Workers, and the Distillery Workers—because 
some of the top officials of these unions were found to have embezzled 
funds which had been entrusted to them, or have manipulated these 
funds in a questionable manner. 

The McClellan committee investigation indicated that the top 
officials of the Teamsters, Dave Beck and James Hoffa, ‘“‘borrowed”’ 
funds from union treasuries and that no record was kept of these 
transactions. Teamster funds were used to pay for the transportation 
of a race-horse trainer and jockey and for rental of boxes at race 
tracks. Teamster funds were also used to pay hotel bills and expenses 
of William Hoffa, Jimmy’s brother, while he was a fugitive from 
justice. The McClellan committee also charged that salaries of four 


47John P. Toxell. Protecting Members’ Rights Within the Union. American Economic Review, 
March 1942, vol. 32, No. 1, pt. 2, supp., p. 469. 
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Teamster officials of Pontiac, Mich., continued in effect while they 
were serving in a State penitentiary. 

It was alleged that the funds of a Bakery local, under international 
union receivership, were used for the purchase of a Cadillac for the 
union international president, James C. Cross. ‘The testimony also 
revealed that lax union rules provided insufficient safeguards against 
the improper use of funds and that Cross had made liberal use of the 
lax provisions. 

Funds of the United Textile Workers (ex-AFL) were used to pur- 
chase homes for the national union president and the secretary- 
treasurer, Anthony Valente and Lloyd Klenert. These funds were 
returned, according to the AFL-CIO ethical practices committee, 
only after the officials became concerned that the knowledge of the 
improper use of the funds might become public. 

The evidence appears to be conclusive that safeguards needed for 
proper control of union funds are often inadequate and that in some 
cases union officials can spend union funds as they please without 
benefit of accounting to the members and without the members’ 
knowledge or consent. Frank Brewster, president of the Western 
Conference of Teamsters, testified before the McClellan committee 
that there was “‘no control about how we can spend our [the Western 
Conference’s} money.”’ ** 


28 Bureau of National Affairs. The McClellan committee hearings, 1957. Washington, D. C., 1958, 
p. IX. 





lil. THE COURTS 
BASIS FOR INTERVENTION 


The myth that trade unions are voluntary private associations still 
persists in the courts. There exists, therefore, a general reluctance on 
the part of courts to interfere in the internal affairs of unions. How- 
ever, as Zechariah Chafee pointed out a generation ago, courts do inter- 
fere with the internal affairs of nonprofit voluntary associations. This 
normally occurs in cases involving depreviaton of members’ property 
rights or breach of contract between a member and the association.’ 

When applied to unions, these basis for court intervention are arti- 
ficial and forced. The interests of a union member in the assets of the 
union are remote and the use of the member’s rights to these assets 
as a basis for court interference is therefore fictitious. Similarly, the 
contract theory appears inadequate as a basis for judicial intervention 
into internal union affairs. In many States, unions are not legal en- 
tities and therefore no legal contract can exist between the member 
and the union. Even in States where the unions are recognized as legal 
entities, it is still stretching the concept of the legal contract to state 
that a union member has a contract with other members belonging to 
the union who are not aware of the existence of the contract. If the 
contract theory were a reality, it would follow that all members who 
vote for expulsion are liable at law for damages. The courts, however, 
have refrained from following the contract theory to its logical 
conclusion. 

In a more modern context, the property and contract theories as 
applied to intervention into internal affairs of unions appear equally 
unsatisfactory. The property theory emphasizes the purely economic 
aspects of union membership and ignores the nonmaterial rights 
which may be of equal or greater value. Collective bargaining goes 
beyond just determining the w age rates of people covered by the agree- 
ment; it includes many other noneconomic aspects of working con- 
ditions. 

The contract theory is equally illusory since most union constitu- 
tions provide that members may be punished for “‘conduct unbecoming 
a union member.’’ These vague standards make it possible for union 
members to be punished unjustly in accordance with the union con- 
stitution. Under the contract theory, many courts have refused to 
look beyond the union constitution and have affirmed the power of 
unions to discipline members for violating union obligations.? 

It is in this context that the actual provisions of union constitu- 
tions assume a greater significance than some observers have assigned 
to them. The courts frequently base their decisions upon the super- 
ficial wording of union constitutions and refuse to take into account 


! Zechariah Chafee, Jr. The Interna] Affairs of Associations Not for Profit. Harvard Law Review, 
May 1930, vol. 43: 993-1029. 

2Clyde W. Summers. Legal Limitations on Union Discipline. Harvard Law Review, May 1951, vol 
64: 1049-1102. 
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the presumed intent of these documents. But the courts do not 
always adhere to the letter of union constitutions when they deal with 
internal affairs of unions. An insistence on natural justice and rules 
of fair play sometimes prevail over the bare niceties of legal interpre- 
tation of union constitutions. The quasi-governmental status granted 
to unions under the Railway Labor Act and the Wagner Act, as 
amended, has added further impetus and justification to court inter- 
vention in union affairs, 


OBSTACLES AND IMPACT 


Courts normally refuse to intervene in union affairs until the ag- 
grieved member has exhausted the available remedies provided by the 
union. This “exhaustion of remedies” doctrine frequently prevents an 
aggrieved member from obtaining justice in the courts. It was pointed 
out earlier that union procedures normally grant disciplined members 
several levels of appeals. The aggrieved member may appeal local 
union decisions to intermediate union bodies, to the national executive 
board, and finally to the union convention. During this period, the 
worker may be denied the right to membership, which may include, 
with the employer’s cooperation, the right to his job. Although the 
courts have insisted that the appeals procedure within the union 
must be exhausted even though burdensome or futile, they have 
frequently made exceptions to this rule. For example, some courts 
have not insisted that an appeal be carried to the union convention 
which may not be scheduled for several years. But, in the absence of 
any standards as to what constitutes ‘undue delay,” different courts 
have given a variety of interpretations to its meaning. 

The effectiveness of the courts’ protection of workers’ rights to 
join unions or of their rights as union members is further weakened by 
the usual slowness of court procedures, even after the exhaustion-of- 
remedies doctrine is complied with. The relatively high cost of liti- 
gation also debars most workers from obtaining justice through the 
courts to remedy union discriminatory or arbitrary action. 

Nevertheless, it would be a mistake to underestimate the role the 
courts play in protecting the rights of members in their relationship 
with their unions. Even though the number of these cases is rather 
small, the fact that union members can appeal to an outside body 
against union injustic es has certainly acted as a restraining influence 
upon union authorities who would abuse the rights of members. The 
courts have generally insisted that union disciplinary actions be based 
upon fair trials and freedom. of individual expression and that all 
union members be guaranteed equal protection under the union laws. 
These standards, according to one writer on the subject, are adequate 
for the protection of the rights of union members and do not require 
undue prying by the courts into internal union affairs. 

It would, however, be equally misleading to exaggerate the impact 
ot courts upon guaranteeing the rights of union members. In most 

vases the union machinery and appeal system are adequate to serve 
the ends of justice. 

Attempts to analyze the relatively few cases dealing with court 
intervention in union disciplinary action have thrown little light on 


3 Joseph Kovner. The Legal Protection of Civil Liberties Within Unions. Wisconsin Law Review, 
January 1948, pp. 18-27. 
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the impact of court action upon the relations between unions and 
their members. While a cursory perusal of these studies may leave the 
reader with the mistaken impression of the multitude of instances in 
which aggrieved union members have resorted to the courts to obtain 
justice, it must be remembered that these compilations are based 
upon the isolated experiences of thousands of local unions over scores 
of years. 
ADMISSION OF MEMBERS 


Court action dealing with the right of workers to join a union has 
centered upon attempts by unions to exclude Negro workers. Based 
on the assumption that unions are voluntary associations, courts have 
been reluctant to enforce personal relationship by requiring a union 
to accept what the membership considers undesirable applicants. 

This view was expressed in 1957 by the Wisconsin Supreme Court. 
A bricklayers and masons union rejected Negro applicants for 
membership. The case was taken to the Wisconsin courts. The 
applicants were fully qualified for membership and the issue before 
the court was whether the union could reject an applicant solely on the 
basis of his race or color. The majority of the Wisconsin Supreme 
Court replied in the affirmative, with one justice dissenting.‘ 

The court majority held that unions are voluntary associations to 
which members may be admitted by mutual consent, and that the 
court was powerless to enforce such association: “Racial dis- 
crimination in employment * * * is not illegal.”’ 

The 14th amendment, the Wisconsin Supreme Court ruled, does not 
apply to a union’s desire to exclude Negro members. The amendment 
applies to State action and not to voluntary associations or private 
parties. 

The sole dissenting judge rejected the view that a union is “a 
voluntary association with no more restriction upon its power to admit 
or reject applicants than would be imposed on a group of people asso- 
ciated for purely social or fraternal purposes.” He argued that unions 
do not have the right to exclude people from employment solely on the 
basis of race or re sligion. The union by excluding the plaintiffs on the 
basis of race denied them the protection of the laws of the State con- 
cerning the right of organization and collective bargaining in employ- 
ment. The 14th amendment, the minority opinion argued, requires 
that the State must not deny to any person within its jurisdic tion the 
equal protection of the laws. Obviously the State could not include 
in its regulatory laws any provision making Negroes ineligible for 
membership i inlabor unions. “It may be said that the plaintiffs could 
form a new union and that they would then gain for themselves the 
same legal rights of the members of defendant union, but the plain 
facts of economic life demonstrate that the possibility of so small a 
minority forming an effective organization when the defendant is 
already established in the field is illusory.” 

But the views of State courts have differed. The California 
Supreme Court held that unions may not exclude applicants on the 
basis of race, when membership is a prerequisite to employment. A 
Boilermakers local had a closed-shop master agreement with the 
employers. (This was prior to the Taft-Hartley Act.) The local 
did not admit Negroes, but dispatched Negro workers to employment 

‘ Ross v. Ebert, 82 N. W. (24) 315 (1957), 39 L. R. R. M. 2735. 
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without requiring them to join the union. When the local decided 
to establish a segregated auxiliary local for the Negro workers, the 
latter refused to join and under the closed-shop agreement the em- 
ployer threatened their discharge. The Negro workers applied for an 
injunction. The issue before the court was whether a closed shop is 
a legitimate objective of organized labor, when admission to member- 
ship is based upon race or “Teligion. The Boilermakers averred that 
the union was free to determine membership qualifications and under 
the closed-shop contract it could demand membership as a right to 
work. 

The California Supreme Court ruled that the closed-shop agreement 
gave the union a ‘quasi- -public position and that the union could not, 
therefore, claim-— 
the same freedom from legal restraint enjoyed by golf clubs or fraternal associa- 
tions. Its asserted right to choose its own members does not merely relate to 
social relations; it affects the fundamental right to work for a living. * * * 5 

Similarly the Kansas Supreme Court held that a union may not re- 
fuse membership on racial grounds where the union acted as a collec- 
tive bargaining agent under the Railway Labor Act. The case in- 
volved a Railway Carmen lodge of the Santa Fe which excluded Ne- 
groes from full membership. The union constitution required that 
Negroes be segregated in separate lodges under the jurisdiction of the 
nearest white local whose representative bargained for the Negro 
local. The issue before the Kansas court was whether a labor union, 
in performing its function as a collective-bargaining agent, is to be 
regarded as a private association. 

The Kansas court responded in the negative. The court ruled that 
a union which acted for all the workers in collective-bragainirig mat- 
ters under the provisions of a Federal law could not choose to bar 
members from participating in the determination of contract propo- 
sals, vote for officers or decide upon the amount of dues to be paid 
by members of the union. The court dismissed as “specious and un- 
realistic’? the argument that unions are voluntary associations and 
should therefore be free to determine limitations upon membership. 

This court cannot be blind to present-day realities affecting labor in large in- 
dustrial plants. The individual workman cannot just “go it alone. * * *’ In 
the Railway Labor Act, Congress gave clear and firm recognition to this neces- 
sity. * * * It must follow that a union acting as the exclusive bargaining agent 
under the law, for all employees, cannot act arbitrarily, cannot deny equality of 
privilege, to individuals or minority groups merely because membership in the 
organization is voluntary. * * *® 

The United States Court of Appeals for the Ninth Cireuit did not 
agree with the Kansas and California Supreme Courts. In 1949 the 
court of appeals held that a union was not required to admit appli- 
cants to membership even though it was certified by the National 
Labor Relations Board. The fact that the union action prevented the 
applicant from obtaining work was held irrelevant since the union 
did not have any obligations to persons outside the unit it repre- 
sented.’ 

This decision was in line with an earlier opinion by the United 
States Supreme Court involving the Firemen and Enginemen. The 
brotherhood bargained with the railroad to provide for the promotion 

5 James v. Marinship Corporation, 25 Cal. (2d) 721 (1944), 15 L. R .R. M. 798. 


6 Betts v. Easley, 161 Kans. 459, 169 P. (2d) 831 (1946), 18 L. R. R. M. 2145. 
7 Courant v. Photographers, 176 F . (2d) 1000 (1949). 
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of white firemen over Negroes with greater seniority. The Supreme 
Court ruled that the union could not arbitrarily discriminate against 
the Negro employees since the Railway Labor Act required the union 
to bargain for all the employees in the unit. But the Court added 
that the statute did not deny the union the right to determine the 
eligibility of its membership.® 

The railway brotherhoods and other unions have continued to deny 
Negroes full membership rights. In a series of cases the Supreme 
Court reiterated the position that bargaining agents who enjoy 
exclusive bargaining representation are “obligated to represent all 
employees in “the bargaining unit fairly and without discrimination 
because of race. * * *”® The Court has, however, equally con- 
sistently failed to comment on the right of unions claiming exclusive 
bargaining representation to segregate members. 


8 Steele v. Louisville & Nashville Railroad Company, 323 U. S. 192 (1944). 
® Conley v. Gibson, No. 7, October term, 1957. 








IV. STATE LEGISLATION * 


More than half of the States have enacted legislation regulating 
some aspects of internal union affairs. These laws have dealt with 
enforcing union democracy through the regulation of elections and by 
requiring reporting of union constitutions; regulation of union finances 
by setting standards of recordkeeping and financial reporting and by 
setting limits upon dues and other,sources of union income; prohibition 
of political contributions by unions; restriction on_ exclusionary 
practices by unions through the passage of fair employment acts; 
and provision for approval ‘of strikes by vote of the workers involved. 
The growth of union health and welfare programs in recent years has 
started a trend toward State regulation of these funds. 

State regulation of internal union affairs has been limited by 
Federal preemption in the area of industrial relations and collective 
bargaining in industries affecting interstate commerce by the passage 
of the Railway Labor Act, the W: agner Act and the Taft-Hartley 
Act.! 

For example, an attempt by the State of Florida to regulate certain 
internal union activities by enjoining unions from functioning g, as a 
penalty for failure to comply with the law, was held unconstitutional 
by the United States Supreme Court because the State provision 
conflicted with the Federal law by restricting the rights of unions 
bargaining in interstate commerce. ” 

The comprehensiveness and extent of stringency of State legislation 
regulating internal union affairs varies wide ly. Some State laws pro- 
vide only" for control in one area, while other States have passed laws 
regulating a variety of fields related to internal union administration. 
Geographically the States having these types of laws are concentrated 
in the South and central parts of the country where agricultural 
interests predominate. Massachusetts, a highly industrial State, is 
the outstanding exception to this generalization; it has on its books 
one of the more comprehensive laws regulating internal union affairs. 
On the other hand, laws prohibiting exclusionary practices of unions 
based on race, color, or creed are most common in the predominantly 
industrial States in the East. 


REGISTRATION AND REPORTING BY UNIONS 


§# Six States, Hawaii, and Puerto Rico require unions to register or 
file copies of their constitutions. In view of the Federal preemption 
doctrine, failure to comply with this requirement does not prevent a 
union, as stated earlier, from exercising collective-bargaining func- 
tions, but secanenthe it may be subject to a reasonable fine under the 
police powers of the State.® 


*Mary R. Heslet assisted in the preparation of this section 


1U, 8. Congress. Senate. Committee on Labor and Public Welfare. Jurisdictional Standards of the 
National Labor Relations Boar« a Washington, U. S. Government Printing Office, 1957, pp. 27-31 (85th 
Cong., 1st sess., committee pr 

2 Hill vy. Florida, 325 U. 8S. 538 (9 45). 

3 Ibid. 
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Alabama requires every local union with 25 or more members to file 
a copy of its own constitution and bvlaws as well as the constitution of 
the international or national organization with which it is affiliated. 
Any changes in these documents must be filed with the State depart- 
ment of labor within 30 days after their adoption. The unions must 
also report annually the names of the principal officers and their 
remuneration and the total number of members in each local.* The 
Florida law merely requires unions to report the location of their 
offices and names of the chief officers and business agents. The law 
also requires a fee of $1 for filing the annual reports. As stated 
above, the United States Supreme Court ruled that the filing fee does 
not, in and of itself, conflict with the Federal act. Massachusetts 
requires the filing of a statement from unions setting forth the names 
of the officers, the objects of the organizations, the scale of initiation 
fees and dues ‘ebarged, and the salaries of the officers.? Other States 
requiring registration and annual reporting by unions are Texas’ and 
Utah. The Hawaii law provides for the maintenance of a list of labor 
organizations. ‘To be included in such a list, a union must file a 
statement with the Territorial employment relations board.® Puerto 
Rican unions must file with the island board copies of collective- 
bargaining agreements and the names of their officers. The board 
may refuse to hear complaints by any labor organization that fails to 
comply with these provisions.° The Michigan law applies only to 
unions under control of a foreign government. i 

In addition to the Florida law, which was held unconstitutional 
insofar as it applied to interstate commerce because it conflicted with 
the Taft-Hartley Act, the Idaho law requiring union registration was 
held invalid by the State supreme court on a technicality.” A 
Colorado law providing for compulsory incorporation of unions was 
held unconstitutional by the State supreme court; it was considered 
a restraint upon freedom of speech, press, and assembly in violation 
of the due-process clause of the 14th amendment.” 


LICENSING OFFICIALS 


In addition to the registration requirements, some States require 
licensing of union officials. Such laws have been declared unconstitu- 
tional in Idaho by the State court and in Florida and Texas by Federal 
courts as far as they applied to interstate commerce. The United 
States Supreme Court suggested that licensing requirements would 
be permissible if applied to the collection of funds but not to freedom 
of discussion.!' Accordingly, the Federal district court held the 
Kansas law requiring a licensing fee unconstitutional. The district 
court reasoned that the State restriction upon soliciting members may 
be subject to licensing as long as it does not infringe upon constitutional 
safeguards dealing with freedom of speech. 


4 Code (1953 Supp.), title 26, ch. 8. sec. 382. Bureau of National Affairs, Labor Relations Reporter. State 


Laws, 19: 267. All subsequent references to this comprehensive compilation by the Bureau of National 
Affairs are cited as State Labor Laws. 

§ Statutes Annotated (1954), sec. 447.06. State Labor Laws, 19: 276, 

6 Laws, 1946, ch. 618, see. 1. State Labor Laws, 31: 292. 

? Vernon’s Civil Statntes, 1948, art. 515a, sec. 3.. State Labor Laws, 54: 266. 

§ Code Annotated, 1953, arts. 34-13.1, 34-13.2. State Labor Laws, 55: 271. 

® Revised Laws, ch. 72A, sec 415 1.14. State Labor Laws, 21: 223. 

10 Laws Annotated, 1955, title 29, see. 47. State Labor Laws. 49° 218, 

1! Statutes Annctated, 1959, sec. 18.58 (3). State Labor Laws, 32° 287 


13 American Federation of Lahor v.. Langley, 66 [taho 768;°168 Pac. 24 831, 18 L. R. R. M. 2064. 
13 American Federation of Labor v. Reilly, 113 Col, 90, 155 Pac. 24 145, 15 L. R. R. M. 744. 

4 Thomas v. Collins, 323 U.S. 516 (1945) 

18 Stapleton v. Mitchell, 60 F. Supp. 51, 16 L. R. R. M. 560 (1945). 
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A trend toward licensing union officials has appeared in a number 
of State political subdivisions. These local ordinances are normally 
punitive in nature and aim at discouraging or effectively eliminating 
union activities in the localities passing these laws. Typical of these 
ordinances is that passed in Baxley, Ga., which required a $2,000 
yearly license for soliciting members for any organization—including 
trade unions—and a fee of $5C€0 for each member obtained. In pass- 
ing upon applications, the mayor and council were authorized to 
consider the character of the applicant, the nature of the business of 
the organization for which members were to be solicited, and the 
effect upon the general welfare of citizens of the city of Baxley. 

An organizer for the International Ladies Garment Workers was 
convicted for the violation of the city ordinance by soliciting mem- 
bers and was sentenced to imprisonment for 30 days or to pay a fine 
of $300. The Georgia court upheld the conviction and the case was 
appealed to the United States Supreme Court.'® 

A majority of the Court held the local ordinance unconstitutional 
on the grounds that it abridged freedom of speech by imposing a 
restraint upon the enjoyment of the first amendment. The Court 
ruled that the ordinance lacked definite standards or other controlling 
guides to govern the action of the city authorities and therefore made 
“the peac -eful enjoyment of freedom which the Constitution guarantees 

contingent upon the uncontrolled will of an official. * * *” 

Two Justices dissented from the decision on the ground that the 
Georgia court had disposed of the case on valid procedural rules and 
the Federal courts should therefore not intercede. The minority 
argued that the case “concerns the essence of our federalism—due 
regard for the constitutional distribution of power as between the 
Nation and the States. * * *” 


Financial Accounting and Fund Raising 


Closely related to registration of unions are the State laws requiring 
financial accounting of ‘the funds handled by the unions and that these 
accounts be made available to the members and the public. Ten 
States and Hawaii have regulations dealing with the subject. 

Alabama requires unions with 25 or more members to file annually 
a complete financial statement of all union receipts, together with an 
itemized list of all disbursements including names of recipients of the 
funds and purposes for which the payments were made. The unions 
must furnish copies of these reports to the members.” Connecticut 
unions can satisfy the requirements for financial disclosure by pre- 
senting copies of the reports to individual members at a union meet- 
ing, or by making the data available in the union office throughout 
the year.'* In Massachusetts, filing with the State commissioner of 
labor and industries a duplicate of the report sent to the United States 
Department of Labor in compliance with the Taft-Hartley Act suf- 
fices,” Florida * and Oregon * require the keeping of accurate books 
of account which must be made available for inspection by union 

members. Financial statements of unions may be made available to 

16 Rose Staub v. City of Barley, No. 48, October term, 1957. 

17 Code (1953 Supp.), title 26, ch. 8, sec. 382. State Labor Laws, 10: 267. 

18 Laws 1957 Public Act 628, sec. 2. 

19 Annotated Laws, 1946, ch. 618, amended Laws, 1949, ch. 394. State Labor Laws, 31: 292. 


20 Statutes Annotated (1954), sec. 447.07. State Labor Laws, 19: 277. 
1 Revised Statutes, 1953, sec. 661.040. State Labor Laws, 47: 276. 
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interested parties by the secretary of state in Kansas.” In Minne- 
sota,?? Wisconsin,”* and Hawaii,” union officials must supply members 
with financial statements, but no copy has to be made available to 
the State. The South Dakota law, on the other hand, requires that 
financial statements be filed with the State, but makes no provision 
for the disclosure of the information.”® Only unions serving a foreign 
power must file financial reports in Michigan.” 

Financial ae ¢ requirements in Colorado were voided when the 
section of the law relating to compulsory incorporation of unions was 
held unconstit eek al. The financial reporting provisions were part of 


the affected section.”* Similarly, the Idaho law pertaining to financial 
filing by unions became inoperative when other sections of the same 
act were held unconstitutional? The Texas requirement to file 


financial reports was also held invalid,” but another provision calling 
for an annual report of union assets remains in effect.” 

The growth of union welfare funds during the past and the disclosure 
of irregularities in their administration has led five States to pass com- 
prehensive legislation providing for filing reports and for State super- 
vision of these funds. Washington was the first to pass this type of 
legislation in 1955, followed by New York in 1956 and 1957 * and 
California,** Connecticut,®> and Wisconsin * in 1957. 

In addition to requiring financial disclosure or maintenance of 
financial accounts, five States attempt to impose restrictions upon 
union collection of dues and collection of other income derived through 
assessments, fines, or other fees. 

Texas has passed the most comprehensive, though somewhat vague 
law. It limits the amount of union funds collected to a level needed 
to carry out its lawful purpose or activities, and prohibits the charging 
of initiation fees, dues or other assessments which will create “an un- 
due hardship on the applicant for initiation to the union or upon the 
union members.”’ The law also prohibits the charging of fees for work 
permits.*” These provisions were upheld in the Texas courts, when 
the unions tested the constitutionality of prohibiting charges for work 
permits. The unions justified the charge for a work permit as pay- 
ment for obtaining and maintaining union conditions on the job. 
The court upheld the State law, holding such charges to be contrary 
to the public policy expressed in the law stating that “the right to 
work is the right to live * * *.” %* 

The Oregon law uses the same approach as that of Texas by limiting 

> « 
union dues and other charges to the extent needed for ‘legitimate 
requirements,’’ but makes no other provisions.*® Colorado simply 
2 General Statutes Annotated, 1953 Supp., sec. 44-807. State Labor Laws, 26: 217. 
28 Statutes Annotated (1953 Supp.), sec. 179.21. State Labor Laws, 33: 286. 

‘Statutes Annotated, 1957 (West), see. 111.08. State Labor Laws, 60: 235. 

Revised Laws, ch. 72A, sec. 4150.10. State Labor Laws, 21: 223. 

6 Code, 1952 Supp., sec. 17.1105. State Labor Laws, 52: 265. 

§ American Federation of Labor v. Reilly, 113 Colo. 90, 155 P. 2d 145, 15 LRRM 744. 

» American Federation of Labor v. Langley, 66 Ida. 763, 168 P. 2d 831, 18 LRRM 2064. 

© American Federation of Labor v. Mann, 188 8. W. 2d 276, 16 LRRM 634. 

‘| Vernon’s Civil Statutes 1948, art. 515a, sec. 3, State Li abor L aws, 54: 266. 

? Revised Code 1955, sees. 48.52.010-48.52.080. State Labor Laws, 58: 285. 

*‘ McKinney’s Consolidated Laws: Insurance Law, art. III-A; Banking Law, art. IIA, amended and 
added by Laws 1957, ch. 808. State Labor Laws, 42: 298a-k. 

‘ Laws 1957, ch. 2167. State Labor Laws, 14: 294. 

§ Laws 1957, Public Act 594. State Labor Laws, 16: 294. 

36 Laws 1957, ch. 552. State Labor Laws, 60: 287. 
? Vernon’s Civil Statutes 1948, art. 5154a, secs. 7,8, 8a. State Labor Laws, 54: 268. 


* American Federation of Labor v. Mann, 188 S. W. 2d 276, 16 L RR M 634 (1945). 
Revised Statutes 1953, sec. 661,040. State Labor Laws, 47: 275. 
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prohibits excessive or arbitrary dues, fines, or other assessments by 
unions,” while Massachusetts prohibits unions from collecting dues 
and other assessments not permitted by the union’s constitution or 
bylaws.*! Only Florida imposes a definite ceiling in connection with 
initiation fees, which are limited to $15, unless the union charged a 
higher fee in 1940, 3 years before the passage of the act. Several 
other States require reporting of dues, initiation fees, and other 
assessments, but impose no statutory restrictions in this area of union 
activity. Alabama prohibits fees for work permits, but imposes no 
other restrictions upon union collection of initiation fees or dues.* 


POLITICAL CONTRIBUTIONS 


A special application of the laws restricting union disposition of 
funds relates to expenditures for political purposes. Five States 
prohibit the expenditure of union funds for political purposes. The 
extent of coverage of these laws varies in the five States. The Texas 
statute prohibits union contributions to any political party or persons 
running for political office or to campaign expenditures of political 
candidates.“* Pennsylvania’s law is similar.” These laws impose 
no restrictions upon unions with respect to forming independent or 
auxiliary organizations for political purposes. The laws of the other 
three States are broader in coverage and restrict indirect as well as 
direct political eee The Indiana law dh pis ie labor unions 
“either directly or indirectly to aid, promote, or influence the success 
or defeat of any sidtitieal party or principle or any measure or proposi- 
tion submitted to a vote at a public election * * * or to aid, promote, 
or influence in any manner the election or defeat of a candidate.” “ 
The Wisconsin “’ and New Hampshire “8 laws are equally restrictive. 

Of the above five statutes, only the Texas law has been tested in 
the State courts. The Texas court upheld the law, commenting on 
its limited coverage: 

Clearly the language * * * of the act cannot be reasonably construed as applying 
to, or limiting the rights of the members of unions as individual citizens; nor the 


rights of the union to educate or inform its members as to the merits or demerits 
of any candidate, or of any political party. It applies only to financial con- 
tributions. * * * # 

Three years after the Texas court handed down the above decision, 
the United States Supreme Court held that the Taft-Hartley prohibi- 
tions on political contributions did not apply on endorsement of candi- 
dates in union newspapers.” Possibly with a view to this decision, 
the Wisconsin statute specifically states that the banning of union 
political expenditures does not apply to union periodic als‘ ‘adivsing 
their members of dangers and advantages to their interestsfof election 
to office of men expousing certain measures.”’ 

© Statutes Annotated 1953, ch. 97, sec. 94 (1) (4). State Labor Laws, 15: 232. 
«| Annotated Laws 1946, ch. 149, sec. 150B. State Labor Laws, 31: 294. 

42 Statutes Annotated 1954, sec. 447.05. State Labor Laws, 19: 276. 

8 Code (1953 Supp.), title 26, ch. 8, sec. 39. State Labor Laws, 10: 270. 


“ Vernon’s Civil Statutes 1948, art. 515a, see. 4b. State Labor Laws, 54:267 
‘6 Purdon’s Statutes Annotated, title 25 >. 3543. State Labor Laws, 48:284 





6 Burns Annotated Statutes, secs. 27-5712, 29-5965. State Labor Laws, 24:186, 
47 Statutes Annotated 1957 (West), sec. 346.12. State Labor Laws, 60:286 

48 Laws 1955, ch. 273, sec. 2 III. State Labor Laws, 39:209. 

49 American Federation of Labor Vv. Mann, 188 8. W. 2d 276, 16 LRRM 634 (1945 
®U.S.v. C. I. 0., 335 U. 8, 106 (1948). 
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ADMISSION 


While the regulations dealing with union finances and registration 
requirements are largely concentrated in States with a pr -edominatly 
agricultural base, regulations on admission to unions aa discrimina- 
tory practices when based on race, color, or re ‘ligion have been enacted 
primarily in the more industrialized States. 

Sixteen States have passed laws condemning racial or religious 
discrimination in employment by employers, unions, and others. Two 
of these States—Indiana *' and Kansas **—merely express disapproval 
of such practic es, but 14 States expressly prohibit unions to exclude 
qualified applicants or to expel or otherwise discriminate against 
members on account of race, color, or creed. 

Typical of these State laws as applied to unions is that of New York, 
which was the first of the State fair employment acts to be enacted. 
This law makes it an unlawful practice 





For a labor organization, because of the race, creed, color, or national origin of 
any individual, to exclude or to expel from its membership such individual or to 
discriminate in any way against any of its members or against any individual 
employed by the employer.® 

The law also provides for the establishment of an administrative 
agency to enforce this and other provisions of the act either through 
education activity or mediation, or by issuing cease-and-desist orders, 
which may be enforced by further court action. Other States that 
have similar legislation are Alaska, Colorado, Connecticut, Massa- 
chusetts, Michigan, Minnesota, New Jersey, New Mexico, Oregon, 
Pennsylvania, Rhode Island, Washington, and Wisconsin.™ 

A number of communities have passed local ordinances with 
provisions similar to those of the State antidiscrimination laws. 
While in most instances the city ordinances duplicate or supplement 
the State statutes, some cities, of which Chicago and Cleveland are 
the most populated, have acted in the absence of legislation in their 
respective States. 

The application of the fair-employment statutes have been tested 
in State courts. The voluntary-tvpe law, limited to a suggestion 
that racial segregation is contrary to public policy, was proven 
ineffective in the Wisconsin courts as far as preventing unions from 
exercising arbitrary discrimination in admitting new members.°® 

The compulsory laws, however, invariably have been enforced in 
the respective State courts. The Connecticut Supreme Court held 
j 5 Burns Annotated Statutes, secs. 40-2301 to 40-2306 amended by Laws, 1953, ch. 217 
a Statutes Annotated (1953 Supp.), ch. 44, art. 10, 
26: 201. 

8 McKinney’s Consolidated Laws, art. 15, Executive Law, sec. 296 (1) (b State Labor L : 203. 


& Alaska: Laws, 1953, ch. 18, amended by Laws, 1957, ch. 114. State Labor Laws, li: 201. 
Colorado: Laws, 1957, 8S. B. 126. State Labor Laws, 15: 201. 


State Labor Laws, 


sees. 44-1001 to 44-1008. State Labor Law 


Connecticut: General Statutes (1953 Supp.), sees. 7400-7407. State Labor Laws, 16: 201 

Massachusetts: Annotated Laws, 1946, ch. 151B, sees. 1-10 amended by Laws, 1950, ch. 697. State Labor 
Laws, 31: 201 

Michigan: Laws, 1955, Act No. 251. State Labor Laws, 32:201. 

Minnesota: Laws, 1955, ch. 516. State Labor Laws, 33: 201. 


New Jersey: Revised Statutes, secs. 18: 25-1 to 18: 25-28, amended by Laws, 1949, ch. 11, Laws, 1951, ch. 64. 
State Labor Laws, 40: 201. 

New Mexico: Laws, 1949, ch. 161. State Labor Laws, 41: 201 

Oregon: Revised Statutes, 1953, secs. 659.010 to 659.110, 659.990, 
Labor Laws, 47: 201. 

Pennsylvania: Laws, 1955, H. 229 amended by Laws, 1956, S. B. 813. 

Rhode Island: Laws, 1949, ch. 2181. State Labor Laws, 50: 201. 

Washington: Revised Code, 1955, secs. 49.60.010 to 49.60.320. State Labor Law 


amended by Laws, 1955, ch. 534. State 
State Labor Laws, 48: 201. 


58: 201. 
, 1957, ch, 227. State 


Wisconsin: Statutes Annotated, 1957 (West), sees. 111.31-111.36 amended by L ws 
Labor Laws, 50: 201. 
8 Ross v. Ebert, 82 N. W. 2d 315, 39 L. R. R. M. 2735 (1957). 
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a union in contempt when the union refused to admit Negro applicants 
to membership after the State civil rights commission found that the 
rejection by the union was based on prejudice against Negroes.® 
Similarly, the Cleveland Community Relations Board ordered an 
electrical workers’ local to admit a qualified Negro applicant.” 

But most of the cases handled under the fair-employment laws 
never reach the courts and are disposed of by informal settlements, 
eliminating the necessity of issuing cease-and-desist orders. The New 
York Commission Against Discrimination, for example, has publicized 
conciliation settlements made with the Seafarers Union of North 
America, and four locals of the Brewery Workers. 

The United States Supreme Court has upheld the constitutionality 
of State laws designed to prevent unions from excluding applicants 
on the basis of race, color, or creed. The Court gave the green light 
to such laws in 1945, in upholding the validity of the section of the 
New York State civil-rights law prohibiting unions to deny member- 
ship to applicants by reason of race, color, creed, or national origin. 
A union of postal clerks argued that the law violated the due-process 
clause of the 14th amendment by interfering with its right to select 
members and consequently constituted an abridgement of the union’s 
property rights and liberty of contract. The Court asserted that 
judicial intervention with State legislation designed to eliminate dis- 
crimination based on race or color “would be a distortion of the policy 
manifested in the amendment.’ It saw no constitutional basis for 
the union’s contention that a State cannot protect workers from arbi- 
trary exclusion by a union which claims to protect the economic 
interests of employees. The Court reasoned that minority groups 
are not likely to be able to form their own stable and effective organ- 
izations and the denial of membership by the majority would deprive 
the discriminated group of a voice in the determination of labor 
policies which the union would apply to all the employees.™ 


UNION DEMOCRACY AND ELECTIONS 


Four States have attempted to guarantee the democratic rights of 
union members vis-a-vis their officers. Minnesota has passed the most 
detailed provisions governing the election of union officers. The law 
requires that officers be elected, for a period not exceeding 4 years, 
by secret ballot and by a plurality of the eligible voters. Union 
members must receive reasonable notice of the election.*t A Colorado 
law provides for the use of a secret ballot in an election,” while Florida 
simply prohibits the prevention of elections of union ‘officers.* The 
provision of the Texas law, similar to that of Minnesota, mentioned 
above, was held unconstitutional.™ 

% Electrical Workers v. Civil Rights Comm., 140 Conn. 537, 102 A 2d 366; 33 L. R. R. M. 2778 (1954). 
# 38 L. R. R. M. 129 (1956). 

5’ Bureau of National Affairs. Labor Relations Expediter, p. 400. 

59 McKinney’s Consolidated Laws. Civil Rights Law, ch. 9, sec. 43. State Labor Laws, 42: 217. 
60 Railway Mail Association v. Corsi, 326 U.S. 89 (1945) 

6! Statutes Annotated, 1945, sees. 179.19, 179.20. State Labor Laws, 33: 286s 

82 Statutes Annotated, ch. 97, sec. 94 (1) (4). State Labor Laws, 15: 232. 

83 Statutes Annotated, 1954, sec. 447.09 (2). State Labor Laws, 19: 277. 


64 Vernon’s Civil Statutes, art. 5154a, sec.4. State Labor Laws, 54: 267. Held unconstitutional in Ameri- 
can Federation of Labor vy. Mann, 188 S. W. 2d 276. 16 L. R. R. M. 634 (1945). 
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Seven States and Hawaii require that a majority of the workers 
affected must approve a strike before the walkout becomes effective.” 
These laws are apparently based upon the assumption that union 
leaders may call a strike contrary to the wishes of the workers in- 
volved. The strike vote permits the union members to override the 
wishes of their union leaders. The Michigan and Minnesota statutes 
were held invalid when applied to industries in interstate commerce.” 

Five other States passed laws requiring an employee vote prior to 
a strike. Delaware and Missouri repealed their laws,” and the laws 
in the three other States ® were held unconstitutional by their respec- 
tive State courts. 

IMPACT OF STATE LEGISLATION 


The effectiveness of State legislation regulating internal affairs of 
unions is subject to serious limitations and restrictions. Many State 
laws, as the discussion has indicated, have been found to infringe upon 
Federal law and were therefore held void. 

Recent Supreme Court decisions have indicated the pervasiveness 
of Federal preemption in the field of industrial relations.” Indeed, 
15 years ago a circuit court of appeals declared that as far as the juris- 
diction of the National Labor Relations Board was concerned, any 
distinction between what constitutes interstate and what constitutes 
local activities of commerce seems to have disappeared. 

Perhaps the cackle of the farmer’s hen as she announces completion of her daily 
chore, or the squeal of the pig in its struggle to become a porker, are not beyond 
the boundary line, but in this we give no assurance.” 

As long as the present Federal law is in effect it would appear, 
therefore, that State regulation of union affairs is restricted. It is 
highly doubtful whether a State law interfering with collective bar- 
gaining by imposing restrictions upon union activity in interstate 
commerce would stand up in Federal courts. 

The changing structure of unions and the greater trend to central- 
ization of power of trade unions in the hands of national officers 
further motivates the step toward weakening State regulation of 
internal union affairs. While the New Jersey court has held that the 
State can regulate activities of a national union when it establishes 
locals in a State, the effectiveness of such regulation is extremely 
limited.”! 


5’ Kansas: General Statutes, sec. 44-809 (3) amended by Laws, 1955, ch. 252 
State Labor Laws, 26: 217 

Michigan: Statutes Annotated, 1950, sec. 17.454 (10). State Labor Laws, 32: 247 
Minnesota: Statutes Annotated, 1953, sec. 179.11 (h State Labor Laws, 33: 22¢ 


North Dakota: Revised Code, sec. 34-0901 State Labor Laws, 44: 202. 

Texas: Vernon's Civil Statutes, art. 5154g, sec. 2. State Labor Laws, 54: 211. 

Utah: Code Annotated, 1953, sec. 34-1-8 (2) (ce). State Labor Laws, 55: 211. 

Wisconsin: Statutes Annotated, 1957 (West), sec. 111.06 (2) (e). State Labor Law, 60: 231. 

Hawaii: Revised Laws, ch. 72A, sec. 4150.08 (2) (e). State Labor Laws, 21: 220. 

66 Michigan: Automobile Workers Union v. O’ Brien, 339 U. 8. 454 (1950). 

Minnesota: Auto Workers v. Finklenhburg, 53 N. W. 2d 128, 29 L. R. R. M. 2684 (1952). 

6? Delaware: Laws, 1947, ch. 496, repealed by Laws, 1949, ch. 301. State Labor Laws, 17: 151. 

Missouri: Laws, 1947, S. B. 79, repealed by Laws, 1949, H. B. 20. State Labor Laws, 35: 231. 

6§ Alabama: Code (1955 Supp.), title 26, sec. 388. State Labor Laws 10: 269. Held unconstitutional in 
Alabama State Federation of Labor v. McAdory, 246 Ala. 1, 18 So. 2d 810, 14 L. R. R. M. 710 (1944). 

Colorado: Statutes Annotated, ch. 97, sees. 94 (6) (2) (e), 94 (20) (4) (b). State Labor Laws, 15: 237, 246 
Held unconstitutional in American Federation of Labor v. Reilly, 113 Colo. 90, 155 Pac. 2d 145,15 L. R. R. M. 
744 (1945). 

Florida: Statutes Annotated, sec. 447.09 (3). State Labor Laws, 19: 277. Held unconstitutional in Boca 
Raton Club, Inc. v. Hotel Employees Union, Local 255, 36 L. R. R. M. 2493 (1945). 

69 Guss v. Utah Labor Relations Board, 39 L. R. R. M. 2567; Meat Cutters v. Fairlawn Meats, Inc., 39 L. R. 
R. M., 2571; Building Trades Council v. Garmon, 39 L. R. R. M. 2574. 

70 Polish National Alliance v. N. L. P. B. 136 F. 2d 175 (1943), affirmed by 322 U. S. 643. 

71 Moran v. Theatrical Stage Employees, 52 Atl. 2d 531 (1947). 
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It is difficult to appraise the impact of State legislation upon the 
internal administration of unions. Are union finances in better shape 
in States which require disclosure of union funds? Are unions more 
democratic in the States which require secret ballots and periodic 
election of officers? In the absence of an empirical study there is 


insufficient evidence to offer a satisfactory reply to these questions. 











V. FEDERAL LEGISLATION 


The Labor Management Relations Act of 1947 was the first compre- 
hensive attempt on the part of the Federal Government to regulate 
the internal affairs of unions. However, before 1947 some earlier 
legislation had dealt with specific aspects of union activity. The 
Hobbs Act (1934) was directed against labor racketeers and made it 
illegal for union officials to accept bribes from employers. The Inter- 
nai Revenue Act of 1943 required unions as well as other organizations 
exempt from taxation to file financial reports with the Commissioner 
of Internal Revenue. The Smith-Connally Act (1943) restricted 
union contributions for political purposes. 

The Wagner Act did not deal with internal union affairs. However, 
in the actual administration of the act, the NLRB policies in represen- 
tation elections had a strong impact upon the structure of labor unions 
through the Board’s determinations of the appropriate collective 
bargaining unit that unions were to represent. The courts generally 
supported the NLRB findings with respect to the appropriateness of 
bargaining units. 

But aside from the general indirect impact upon union structure, 
the NLRB held that it had no authority to interfere with union prac- 
tices. Nevertheless, the Board did disqualify unions which discrim- 
inated against employees in the bargaining unit with regard to sub- 
stantive conditions of employment on the basis of race, color, or creed 
from being certified to represent all the employees in the unit.’ How- 
ever, it stopped short of forcing unions to accept all employees for 
whom they bargained. The NLRB felt that it lacked authority to 
‘“* * * insist that labor organizations admit all employees they pur- 
ported to represent to me mbership, or to give them equal voting rights 

* %* 99 2 

In another case the Board held that certification for collective bar- 
gaining does not preclude a union from segregating “racial groups within 
its membership into separate but equally priv ilesed locals or branches 
of its organization. Thus the rule has evolved: Neither exclusion 
from inembership nor segregated membership per se represents evasion 
on the part of labor organization of its statutory duty to afford equal 
represent ation.” 

The Taft-Hartley Act listed a number of unfair labor practices in 
which unions are prohibited to engage. Several of the unfair labor 
practices are aimed at regulating internal union affairs. In addition, 
other provisions of the act require financial reporting of unions and 
filing of affidavits, and prohibit unions from expending funds for 
political purposes. 

DUES AND FEES 


The act specific ally guarantees the rights of a labor organization ‘‘to 
prese ribe its own rules with respect to ‘the acquisition or retention of 





U.S. National Labor Relations Board. Tenth Annual Report, 1945. Washington, U. 8. Government 


Printing Office, 1946, p. 17. 
2 Larus, 62 NLRB 1079 (1945). 
U. 8. National Labor Relations Board, op. cit., p. 18. 
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membership” (sec. 8 (b) (1) (A)). But within this framework, the 
act sets forth certain limitations and restrictions upon union activi- 
ties designed to protect the rights of individual workers from union 
coercion or restraint. ‘‘We believe that the freedom of the individual 
workman should be protected from duress by the union as well as from 
duress by the employer.’’* However, the right of unions to deter- 
mine eligibility for membership is qualified in a case where a union 
shop is in effect. The union may not force an employer to discrimi- 
nate against an employee on any “ground other than his failure to 
tender the periodic dues and the initiation fees uniformly required as a 
condition of acquiring or retaining membership”’ (sec. 8 (b) (2)). In 
administering the act the NLRB has imposed a strict interpretation 
as to what constitutes union dues and initiation fees. The Board has 
held that dues do not include assessments ° or fines. The NLRB has 
held that initiation fees and dues must be charged to all members 
alike, but that a union may make distinctions based upon an em- 
ployee’s classification and earnings.’ 

As to the timing of tendering union dues, the NLRB ruled at first 
that a union had the right to seek the discharge of an employee if he 
had not tendered his dues before the union requested his discharge. 
The effective date of discharge was the date of the request. This 
rule gave the union an effective weapon in the regulation of its internal 
affairs. In 1955 the Board restricted the powers of a union to seek 
the discharge of a worker for failure to tender his dues by making the 
time of the actual disc harge dependent on the unilateral action of the 
emplover.* This decision allows the union member to procrastinate 
in the payment of his dues, and in a situation where unions vie for 
representation may create serious problems to the union which has 
won a majority of the employees and is acting as a collective bargain- 
ing representative.” 

The act also prohibits unions from charging excessive or discrimina- 
tory initiation fees or dues (sec. 8 (b) (5)). The Board has not estab- 
lished any standards as to what constitutes excessive dues but in a 
number of decisions has restricted union activity in the determination 
of initiation fees. For example, the Board ruled that a union may not 
establish ‘bargain rate”’ initiation fees for employees who would join 
the union before a speciiie d date and then subsequently raise the fee." 
The Ninth Circuit Court of Appeals affirmed a Board decision which 
prohibited a union from requiring an employee to pay the full amount 
of back dues over a period close to 3 years as a condition for reinstate- 
ment. In this case the union constitution provided that a delinquent 
member could be reinstated upon payment of the regular initiation 
fee plus 6 months dues.” 

By paying his initiation fee and a an employee fulfills his obliga- 
tions to a union under section 8 (a) (3), which prohibits discrimination 

4U. S. Congress, Senate Committee on Labor and Public Welfare. Federal Labor Relations Act ot! 
1947 * * * Report * * * Washington, U. S. Government Printing Office, 1947, p. 50 (80th Cong., Ist sess.., 
S. Rept. 105, pt. 1). 

5 Iniernational Harvester Co., 95 NURB 730 (1951), 28 LRRM 1337. 

6 Pen and Pencil Worker? Union AFL, 91 NLRB 883 (1950), 26 LRRM 158 

1? Electric Auto-Lite Co., 92 NLRB 171 (1951), 27 LRRM 1205. 

* Chisholm-Ryder Co., Inc., 94 NLRB 508 (1951), 28 LRRM 1062. 

* Aluminum Workers, 112 NLRB 619 (1955), 36 LRRM 1077 

10 Edward F. Kearney. The Ability of a Union to Cause a Discharge for Nonpayment of Dues Unde 
the Taft-Hartley Act. Georgetown Law Journal, Winter 1956-57, vol. 45, No. 2:250-264. 


i Ferro Stamping and Manufacturing Co., 983 NLRB (1951). 27 LRRM 1953. 
12 NLRB v. Eclipse Lumber, 199 F. 2d 684 (1952 2), 31 LRRM 2065. 
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by an employer against an employee for nonmembership in a union 
when a union shop is in effect. The union may not demand an 
employee’s attendance at even a single meeting to take the oath of 
membership.” This decision has been affirmed by the Seventh 
Circuit Court of Appeals and the Supreme Court.'* Thirty percent of 
the employees in a collective bargaining unit may at any time request 
a decertification election of a collective bargain representative (sec. 
9 (e) (1)). The act also permits an individual employee to handle his 
grievances directly with management, as long as the settlement of 
the grievances is consistent with the collective bargaining agreement. 
In this provision—section 9 (a)—the Taft-Hartley Act follows the 
Wagner Act. 


FILING REQUIREMENTS 


Before a union becomes eligible for NLRB services, a local union 
and the national or international organization with which it is 
affiliated must comply with the following two requirements: 

The union must file with United States Secretary of Labor 
detailed statements ‘showing the names of its officers, procedures by 
which they were elected, and the compensation of the principal officers, 
the minimum and maximum initiation fees and dues, and a detailed 
financial statement of union receipts and disbursements. These 
reports must be filed annually and al] the members of the union must 
be furnished copies of the financial statement (sec. 9 (f) and (g)) 

2. Each officer of the union and of the parent body must file annually 
an affidavit declaring that he is not a member of the Communist Party 
and that he does not believe in and is not a member or supporter of 
an organization that believes in or teaches the overthrow of the 
United States Government by force or any illegal methods (sec. 9 (H)). 

The justification for requiring unions wishing to invoke the processes 
of the NLRB to register and file financial reports was stated by the 
late Senator Robert A. Taft: 

No man may longer conduct a union as his private concern and conceal from 
his members the salary he receives or the methods by which he disposes of their 
funds.!® 

Opponents of the financial reporting provisions argued that there 
was no proof that the legislation was necessary and that the regulation 
of internal affairs of unions and the requirements for filing would 
discourage unions from resorting to the NLRB for relief: 

The eftect of these provisions is to encourage resort to self-help by unions 
instead of encouraging them to resort to the procedures provided by the act. 
This is the inevitable result of erecting these additional obstacles to securing the 
relief the act is designed to provide.!? 

Based on the legislative history of the provisions relating to financial 
reporting, the U nited States De ‘partment of Labor has kept the 
financial reports confidential. Only members of the congressional 
committees and the National Labor Relations Board have access to 

13 Union Starch and Refining Co., 87 NLRB 779 (1949) 25 LRRM 1176. 

14186 F. 2d 1008, 27 LRRM 2342 (1941). Supreme Court denied certiorari, 342 U. S. 815 (1951). Fora 
different interpretation of this case see Charles Cogen. Is Joining the Union Required in the Taft-Hartley 
Union Shop? Labor Law Journal, October 1954, vol. 5: 659-662, 735. 

16 Hughes Tool y. NLRB, Fifth Circuit Court ‘of Appeals, 147 F. 2d 69 (1945), 16 LRRM 918. 

16U. 8. Congress. 80th Cong., 93 Congressional Record 3839 (1947). 

17U. 8. Congress. Senate. Committee on Labor and Public Welfare. Federal Labor Relations Act 


of 1947. Minority views. Washington, U. 8. Government Printing Office, 1947, p. 22. (80th Cong.. 
Ist sese. S. Rept. 105, pt. 2.) 
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the files, in addition to individual union members who may inspect 
the reports of their own unions. 

About a third of the 72,000 labor organizations in the Nation 
currently comply with the Taft-Hartley requirements for filing finan- 
cial reports, and altogether about 41,000 organizations have filed at 
least one report since 1947. Many of the local or national unions 
that have refrained from filing reports do not have any cause to resort 
to the NLRB. This applies particularly to Government employees’ 
unions. In addition, the United Mine Workers and Typographical 
Union have chosen to resort to self-help rather than seek the assistance 
of the NLRB. 

In 1957 the Department of Labor revised the financial forms that 
unions are required to file in compliance with sections 9 (f) and (g). 
The new forms require more detailed information and apparently 

were designed as a result of the McClellan committee disclosures. 

Union spokesmen have asserted that the filing requirements, as 
required by the recent revisions, impose an undue and largely unneces- 
sary burden. The problem is particularly apparent in the case of 
smaller locals with no officials technically competent to supply infor- 
mation requested in the forms. Consequently they are forced to 
spend part of their funds for specialized aid. 

Financial reporting by business to the Securities and Exchange 
Commission is required of cor porations with an investment of $300,000 
or more, while all unions desiring to use the service of the NLRB, 
regardless of size, must file reports. Union spokesmen have also 
taken exception to the financial reporting requirements on the ground 
that the information which the Department of Labor requires of 
unions is more detailed than that which the Securities and Exchange 
Commission requires of business. Unions must file details on pay- 
ments to all officers, employees, and agents receiving $5,000 a year or 
more; the comparable figure for corporations is $30,000, and the 
requirement applies only to directors and the top three officers. The 
unions must also itemize allowances, gifts, and noncash payments 
made to officers or employees, while the Securities and Exchange 
Commission does not require such detail from corporations. 

Only time will tell whether in the future the new detailed financial 
reports required of unions that use the services of the NLRB will 
eliminate or reduce the misappropriation or misuse of union funds, 
such as has been disclosed by the McClellan committee. The fact is 
that the Teamsters, Bakers, and United Textile Workers (former AFL) 
did comply with the earlier Taft-Hartley reporting requirements, but 
this did not prevent the misuse of union funds. 


NON-COMMUNIST AFFIDAVITS 


The intent of section 9 (h) was to aid members in Communist- 
dominated unions to clean their organizations of Communist leaders 
and to eliminate political strikes. Opponents of the measure felt 
that it offered a gratuitous insult to American labor leaders to compel 
them to sign affidavits which impugn their loyalty and that the filing 
of affidavits would not achieve the objective of driving Communists 
(or pro-Communists) out of union offic e. 

In the application of the provision, the NLRB took the position 
that a union fulfills the non-Communist affidavit requirement when 
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all the officers of the union sign the form even if there is cause to 
question the veracity of some signatories. Fraudulent cases are 
handled by the Department of Justice. 

The effectiveness of the non-Communist affidavit has been open to 
question. Certainly Communist influence in unions has been appre- 
ciably weakened since the passage of Taft-Hartley. But it is doubtful 
whether section 9 (h) has materially contributed to this development. 
Possibly in a number of cases Communist union leaders have had to 
relinquish their positions, but in some instances, it has been claimed, 
they continued to dominate unions, while other members ‘fronted”’ 
for them.'® However, the fact that known Communist leaders could 
not continue in a position of leadership in unions must have helped 
other unions take over locals from Communist-dominated organiza- 
tions. But most of the 10 Communist-dominated unions that the 
CIO expelled in 1949 and 1950 had filed non-Communist affidavits. 
It is doubtful, therefore, whether section 9 (h) has been instrumental 
in helping unions rid themselves of Communist domination where such 
leadership had succeeded in infiltrating American unions. 

The motivation to comply with the requirement to file financial 
reports and non-Communist affidavits is likely to be lessened as a 
result of Supreme Court decisions in this area. The NLRB found 
that an employer had illegally supported an affiliate of the United 
Mine Workers and opposed a ‘Teamsters local in a contest between the 
two unions to organize the employees of his company. The Board 
ordered the company to withdraw recognition of District 50, United 
Mine Workers local, until the union was formally certified as the 
bargaining representative for the employees. 

‘Lhe union continued its noncompliance and filed suit against the 
NLRB ruling, contending that despite the union’s noncompliance, the 
Board exceeded its authority by restraining district 50 from repre- 
senting employees who desired to be represented by the Mine Workers. 
The Supreme Court unanimously held that the NLRB cannot prevent 
an employer from recognizing a properly elected union although its 
officers refuse to comply with section 9 (f), (g), and (h) of the ‘Taft- 
Hartley Act. The Board, according to the C ourt, does not have the 
authority to insist upon a certification and thereby deny the employees 
the right to select, by an election held under proper safeguards, the 
noncomplying union as their representative.” 


POLITICAL CONTRIBUTIONS 


Finally, the Taft-Hartley Act regulates the internal affairs of 
unions by curbing their political activities. Section 304 of the act 
prohibits unions from making contributions or expenditures in con- 
nection with Federal elections, political conventions or party caucuses. 
This provision is an expansion of a similar measure of the War Labor 
Disputes Act (Smith-Connally Act of 1943), which was due to expire 
in 1947, prohibiting union contributions for political purposes. 
Section 304 also barred expenditures, in addition to contributions. 


%# International Association of Machinists. The Truth About the laft-Hartley Act. Washington, 
D. C., 1948, p. 23. 

it NLRB Vv. District 50, United Mine Workers of America, and Bowman Transportatim, U.8.8.C. No. 
64, October 1957 term (February 5, 1958). 
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During the Senate debate on the bill, Senator Taft maintained that 
the prohibition on the use of members’ dues by unions for political 
purposes applied to the endorsing of candidates in union publications, 
to sponsoring radio programs, or to supporting political candidates in 
any way.” 

The restrictions upon union financial contributions for political 
purposes have been justified on the basis that American labor has 
refused to express allegiance to any political party, and the expendi- 
tures of union funds for political purposes is not a proper area of 
union activity. According to this view, union contributions for 
political purposes constitute an abridgement if the rights of those 
members who oppose these expenditures. 

The CIO challenged the constitutionality of section 304 by endorsing 
in its weekly publications a candidate for Congress in a special election 
shortly after the passage of the act. The majority of the United 
States Supreme Court disregarded Senator Taft’s explanation of the 
intent of Congress in enacting section 304 and ruled that the provision 
did not apply to the endorsement of political candidates in a union 
publication. The Court did not hand down any decision on the 
constitutionality of section 304. 

Four justices took strong exception to the ruling of the Court, 

saying that it emasculated the statute without settling the question of 
its constitutionality. Justice Rutledge, speaking for the four justices, 
held that section 304 is unconstitutional: 
A statute which, in the claimed interests of free and honest election, curtails the 
very freedom that makes possible exercise of the franchise by an informed and 
thinking electorate, and does this by indiscriminate blanketing of every expendi- 
ture in connection with an election, serving as a prior restraint upon expression 
not in fact forbidden as well as upon what is, cannot be squared with the first 
amendment.” 

Similarly, the challenge of section 304 by the Connecticut Federa- 
tion of Labor failed to result in a decision on the constitutionality of 
the provision. The State federation sponsored political advertise- 
ments in a local newspaper and over the radio. The lower court held 
such action to be in violation of section 304 and found the defendants 
guilty. But the Court of Appeals for the Second Circuit reversed the 
lower court’s decision and held that the act did not prohibit “trifling’’ 
union expenditures for political purposes.” 

A third ruling by a Federal district court further weakened the 
impact of section 304, when it found that union officials paid by union 
funds may spend a major portion of their working time in promoting 
candidates for Federal office and may use union cars to take voters to 
elections.” 

In summary, it appears questionable whether section 304 has appre- 
ciably prevented the use of union funds for political activities. ‘The 
courts have chosen to construe the section rather narrowly and, more- 
over, the Taft-Hartley Act imposes no limitations upon educational 
activities, which many unions have interpreted rather broadly. The 
distinction between political education and union contributions for 
yolitical purposes is rather a hazy one. So, although unions cannot 


20 93 Congressional Record 6437 (1947). 

21 U. S. v. CIO, 335 U. S. 106, 116 (1948). 

22 Ibid. at 155. 

23 U.S. v. Painters, AFL, 172 F. 2d 854, 23 LRRM 2331 (1949). 

4 U.S. v. Construction and aad Laborers, 101 F. Supp. 869, 29 LRRM 2408 (1951). 
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contribute to political campaigns, they conduct educational activities 
which may be of considerable political significance. 

Attempts by the Department of Justice to prosecute the automobile 
workers for violation of the act were rejected by a Federal district 
court jury in November 1957. ‘The union was charged with sponsor- 
ing and paying for the television appearance of a candidate for the 
United States Senate in violation of section 304. But the U. A. W. 
was acquitted when the union proved to the jury’s satisfaction that the 
broadcast was part of the union’s continuing educational activities to 
familiarize the membership with important issues facing the American 
public. 








VI. PROPOSED FEDERAL LEGISLATION 


Ever since the passage of the Taft-Hartley Act many students of 
union activities have called for more stringent regulation of internal 
union affairs. The disclosures of the McClellan committee have 
added strength and impetus to the demand that “there ought to be a 
law” to guarantee the democratic rights of union members and to 
protect union funds from misappropriation or misuse by union leaders. 
The law, this argument runs, having guaranteed workers the right to 
be represented in collective bargaining by “unions of their own choos- 
ing,’’ must also assure them the right to determine that their spokes- 
men are also “of their own choosing.” ! 

It has also been argued that legislation is necessary not only to 
safeguard the rights of union members, but also to promote the 
interests of society which has entrusted unions with special rights and 
immunities in bargaining for workers. 

There has been, however , little agreement on the means that should 
be used to achieve this end. The basic dilemma lies in the achieve- 
ment of greater union democracy with a minimum of governmental 
interference, so as not to weaken the collective bargaining functions 
of unions. Most union spokesmen and some impartial observers 
suggest that the desired goal cannot be achieved without paying too 
high a cost in terms of disrupting union activities. Others note that 
some legislative proposals may impose a burden on a great many 
unions in an effort to prevent undesirable activity in relatively few, 
and that on balance, in terms of the interests of union membership as 
a whole, such action is unwarranted. Still other union leaders are 
concerned that certain legislation would inject the Government into 
union affairs and would contain the seeds of potential Government 
control of unions. Some have also found governmental interference 
repugnant because it would further extend Federal powers to activities 
which are basically local in nature. It has therefore been suggested 
that the Federal Government should cede this area of regulation to the 
States. But this solution has been opposed on the basis that action 
by the several States would impose an intolerable burden upon the 
activities of national unions with the need to conform to the regula- 
tions of 48 separate jurisdictions. Furthermore, since the regulation 
of collective bargaining has been preempted by the Federal Govern- 
ment, the Government cannot avoid the responsibility of assuring the 
rights of workers to a democratic choice of their representatives. 

Most of the official spokesmen for organized labor do not find any 
need at present for new legislation aimed at regulating internal 
affairs of unions. They argue that the publicity given to the findings 
by the McClellan committee and earlier investigations are out of 
proportion to the wrongdoings that are actually found in unions and 
that there is less “‘sin’’ in unions than in other voluntary associations 
or in private industry. 


1 Clark Kerr. Unions and Leaders of Their Own Choosing. The Fund for the Republic, 1958, p. 22 
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President George Meany stated that the labor movement welcomes 
honest help to cleanse the union movement of the few malfactors that 
have risen to position of leadership. But he has viewed with suspicion 
proposals for legislation which would hamstring honest unions.’ 

The AFL-CIO has officially taken the position that cleansing the 
American labor organizations of corrupt influences is a— 
matter which must be handled by the labor movement itself. It is likewise the 
responsibility of the labor movement to insure that union elections and internal 
procedures are fair and democratic * * * Government intervention or super- 
vision in either of these fields is unnecessary and unwarranted and undue reliance 
on Government can only sap vitality and impair the sense of responsibility. 

The AFL-CIO, however, has not rejected all legislation. It has 
continued its support of measures calling for regulation of health and 
welfare funds. The convention also left the door open to the support 
of other measures “necessary to strengthen the trade union 
movement.” 

While the above resolution was adopted unanimously at the 
AFL-CIO convention, at least one labor leader has expressed doubt 
about the wisdom of the AFL-CIO stand. David Dubinsky, member 
of the AFL-CIO executive council and president of the Ladies Gar- 
ment Workers, has demurred from the position of his brethren and 
declared in favor of legislation which would establish a Government 
agency to investigate suspect and corrupt union activities. More 
recently, in face of strong congressional pressure for labor legislation, 

top AFL-CIO leaders agreed to cooperate and support, or at least 
not to oppose, measures dealing with disclosure of union financial 
reports and trusteeships over local unions by national organizations. 

Others outside the labor movement have pointed out that the 
AFL-CIO appears powerless to clean labor’s house, because expulsion 
from the Federation does not necessarily drive a union out of business 
and corrupt leadership of the expelled union continues to operate. 
According to this view, Federal legislation is necessary to help labor 
correct the wrongs that may occur in unions. 

Assuming the desirability of Federal legislation, the difficulty of 
drafting suitable legislation has been voiced by many thoughtful 
observers. Union activity and structure is so diverse that a legislative 
proposal which may apply reasonably in the case of one union may 
be detrimental to the legitimate activities of another union. For 
example, Senator John F. Kennedy has warned that “legislators with 
good intentions will file legislation in a shotgun fashion * * * which 
will permanently injure honest union leaders and members in the 
process.”’® Similarly, James P. Mitchell, Secretary of Labor, has 
warned against using the McClellan disclosures as an “excuse to do 
real damage to organized labor * * * [and] impair the basic American 
institution of collective bargaining.” ® 

If the Kennedy and Mitchell admonitions are to be followed, it would 
appear that any legislation aimed at regulating internal union affairs 
must be so drafted that it would aid members to run their unions, 

2 AFL-CIO News, October 26, 1957. 

; a Constitutional AFL-CIO Convention. Resolution 151, December 12, 1957. 

‘John F. Kennedy. The Outlook for Labor and Social Legislation. Address before Industrial Union 
Department, AFL-CIO. Washington, D. C. October 31, 1957. 

6 James P. Mitchell. Meeting the Challenge of Labor Racketeering. Address before the Catholic Press 


Association, St. Louis, Mo., May 16, 1957. Printed in Commercial and Financial Chronicle, May 30, 
1957, p. 12. 
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preferably with a minimum of governmental interference. Section 
10 (k) of the Taft-Hartely Act dealing with jurisdictional disputes 
might serve as a guide in this connection. This section encourages 
unions to settle their own jurisdictional differences before the Govern- 
ment steps in. Similarly any provisions regulating union elections 
or protecting rights of members should allow the unions to resolve any 
internal problems or complaints of aggrieved members before the 
Government intervenes. 

It might also be desirable to separate measures to regulate internal 
union affairs from laws pertaining to collective bargaining. Such a 
separation would tend to pursuade union members that legislation 
governing internal affairs would act to protect their rights and would 
not interfere with the activities of their union with regard to collective 
bargaining and improvement of working conditions. This would help 
increase the acceptance of regulatory legislation pertaining to internal 
union affairs. 

Finally, to make the laws concerning internal affairs of unions 
effective, it appears to be desirable to put teeth into the proposed 
legislation. This can be accomplished by making violations of the 
law a felony rather than a misdemeanor. This greater degree of 
punishment may act as a deterrent to union leaders who would violate 
their fiduciary responsibilities, and thus encourage honest union 
leadership. 

Based on these criteria, a law regulating internal affairs of unions 
might aim at accomplishing the following ends: 

1. Assure members a fair opportunity to elect their leaders freely 
without coercion. 

2. Protect the rights of members to criticize their leaders when 
warranted and to appeal their grievances to an outside impartial 
body. 

3. Prevent undue use of receiverships in local unions by national 
officers so as to permit the members to choose freely their own leaders. 

4. Prohibit union leaders from carrying forward interests which 
conflict with their duties as representatives of union members in 
collective bargaining. 

5. Assure the dissemination of adequate information to union 
members concerning the operations of their union. 


ELECTIONS 


The right of union members to elect their officers by secret ballot 
is guaranteed in four States. Of course, most union constitutions 
require periodic secret elections of officers, but this is not universally 
practiced, and individual members occasionally may have reason to 
refrain from voting openly against incumbent officials. 

It has been suggested, therefore, that there exists a need for a law 
which would require secret election of officers at least every 4 years. 
Such elections would be held among the members in good standing of 
the union or at a convention of delegates chosen by secret ballot. Of 
course, the members of the union must be given advance due notice of 
the election as well as an opportunity to nominate candidates. A 
member who alleges irregularities in elections would have recourse, 
after exhausting the remedies available under the constitution and 
bylaws of the union within a reasonable period of time, to present his 








GOVERNMENT REGULATION OF INTERNAL UNION AFFAIRS 45 


complaints before the National Labor Relations Board or a similar 
governmental agency. This body would have the power to revoke 
the election, if the complaint is found meritorious, and would super- 
vise new elections. It might also be desirable to require the union 
to reimburse the member for his costs in bringing the complaint if it is 
judged appropriate. Other proposals would require the NLRB to 
hold secret elections upon the petition of 15 percent of the members 
for the recall of any officer or a referendum upon any question pertain-~ 
ing to union business. 

Those who advocate legislation for union democracy point to the 
fact that our institutions are based upon democratic ideals. They 
believe the Government would be justified in demanding democracy 
in unions if the unions are to act as representatives of workers under 
the law. 

Furthermore, other democratic countries have enacted such require- 
ments. In Australia, unions in order to qualify for the benefits under 
the Commonwealth Conciliation and Arbitration Act—similar in 
some respects to our Labor Management Relations Act—must 
register with the Commonwealth Arbitration Court. Unions may 
operate without registering but they lose the benefits and advantages 
of the court. Registration automatically requires unions to abide by 
the provisions of the Conciliation and Arbitration Act, which requires 
election of union officers and members of policymaking bodies by 
secret ballot.’ 

Union leaders and others have questioned whether efforts to force 
democracy upon unions through legislation can function desirably. 
They suggest that democracy is not an appropriate subject for legisla- 
tive compulsion and that one set of standards may not be equally 
appropriate for the many types of unions. Enforcement of democ- 
racy through legislation would be self-defeating since it would reduce 
the area of self-determination. Moreover, if the right of the Govern- 
ment to legislate democracy is conceded, then applic ation of such 
legislation should be equally appropriate to associations in business, 
professions and churches.® 

DISCIPLINE 


Guaranteeing the rights of union members to elect leaders of their 
own choice in a free secret election would not be too meaningful unless 
their right to free expression on union affairs without fear of dis- 
crimination is equally affirmed or established. It has been suggested, 
therefore, that a comprehensive law protecting the rights of me embers 

vis-a-vis their unions requires Government regulation affecting union 
discipline. 

Such legislation would permit the Government to step in only if it is 
reasonably ascertained that an aggrieved member has failed to obtain 
justice through the regular procedures normally provided by the union 
constitution and bylaws. But at the same time, it is equally im- 
portant to prevent the prolonging of exhaustion of remedies within 
the union so that justice may not be defeated by default. A reason- 
able time—3 to 6 months has been suggested—might be allowed for 
the union to consider the case of an aggrieved member. ‘The Govern- 


7 Leroy 8. Merrifield. Regulation of Union Elections in Australia. Industrial and Labor Relations 
Review, January 1957, vol. 10: 252-269. 


8’ Al Hayes. A Time Bomb for All Liberties. The Machinist, November 28, 1957, p. 8. 
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ment machinery to review the disciplinary action of a union against a 
member or against a worker who has been denied union membership 
would come into action only after the remedies provided by a union 
have been exhausted within a specified time limit. 

In order to keep Government interference with internal disciplinary 
procedures of unions to a minimum, the agency charged with authority 
to intervene in union affairs would do so only in specific types of dis- 
ciplinary action involving basic membership rights. It also would 
first determine whether the disciplinary measures were in accordance 
with the union constitution and bylaws. In cases where the appro- 
priate union provisions are considered contrary to public interest, it 
might be necessary for the Government agency to establish its own 
standards of proper procedures and policies. It has been generally 
suggested, however, that Government standards substituted for duly 
enacted union provisions should be kept to a minimum and used only 
in extreme cases. 

To further minimize Government interference, the Government 
agency empowered to pass judgment on union disciplinary action 
might be encouraged to give full weight to decisions of private ex- 
ternal review boards which unions may voluntarily establish. As 
stated earlier in this report, two unions, the Automobile Workers and 
the Upholsterers, have established such boards. It has also been 
proposed that such impartial appeals boards receive official status, 
and when recognized by the Secretary of Labor or other appropriate 
Government official, act as a final appeals board, replacing the gov- 
ernmental agency. 

However, the costs of seeking justice outside the union may dis- 
courage the action of aggrieved members. It might be desirable, 
therefore, as was suggested in the case of violations of free elections, 
to require unions to reimburse the expenses incurred by employees or 
members when cases are found meritorious. 

Union objections to Government regulation of internal disciplinary 
procedures are similar to those suggested in the earlier discussion on 
elections. Union spokesmen have also asserted that governmental 
interference with union disciplinary practices is not justified by the 
few isolated instances where arbitrary or discriminatory action has 
taken place. External regulation would tend to disrupt the activities 
of unions and encourage unscrupulous employers to encourage in- 
ternal disputes, thus weakening unions in performing their collective 
bargaining functions. 

TRUSTEESHIPS 


A third aspect of Government regulation of internal union affairs 
pertains to the practice by national union authorities of appointing 
receiverships or trustees over local unions. The recores of the Mc- 
Clellan committee show that at least two international unions which 
the committee has investigated—the Teamsters and the Operating 
Engineers—have effectively suppressed local democracy and members’ 
rights with resulting personal gains to the officials by resorting to 
these tactics. 

As was shown earlier, national officers may have ample and justi- 
fiable reasons to appoint receivers over subordinate bodies. There- 
fore, Government regulation should primarily try to prevent the 
obtaining of personal gains by officials through the use of receivership. 
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This would mean that during the period under receivership, all the 
local union’s assets would be frozen including payment of per capita 
dues to the national office, except that the union could continue to pay 
its normal financial obligations in effect prior to the time the receiver- 
ship was imposed. This would avoid the payment of “presents” 
other gratuities to the trustee or his agents. 1t would also serve as “ 
inducement to limit the duration of the receivership, since it would 
stop the per capita payments of the subordinate body to the national 
union until the receivership is ended. It has been further suggested 
that the receivership automatically be suspended after a year ‘unless 
the national officers can clearly justify in writing the need for its 
continuation. Possibly the most effective discouragement of receiver- 
ships is practiced by the machinists. During the period of receiver- 
ship—the machinists call it suspension—the international carries the 
financial burden of running the local. 

Union objections to the regulation of receiverships is based on the 
assumption that the legislation would hamper effective union admin- 
istration. Many present day unions are tightly knit organizations. 
Some national offices supervise local finances, and the representatives 
of national unions are also on the watch that local unions adhere to 
their collective-bargaining agreements for which the central national 
officers may be held responsible. Centralized collective bargaining 
calls for authority by the national officers to enforce their commit- 
ments in labor-management negotiations without hindrance by govern- 
mental interference. Moreover, information about the practice of 
receivership is extremely fragmentary. There is not a single authori- 
tative study available on this subject. Union spokesmen have there- 
fore suggested that legislation in this area be limited to the requirement 
of reporting to the Department of Labor incidents of trusteeships. 
The Secretary of Labor would report to Congress after 2 years whether 
or not further legislation is needed. 


FINANCES AND CONFLICT OF INTERESTS 


Possibly the widest interest in the regulation of union activities 
has centered about the prevention of mismanagement of union funds. 
Proposals in this area have been concentrated upon the need for 
disclosure of union financial receipts and disbursements in the hope 
that the spotlight of publicity would prevent the misuse of union 
funds. 

Legislative proposals in this area follow the current requirements 
for the filing of financial data under sections 9 (f) and (g) of the 
Taft-Hartley Act, with the added stipulation that the information 
would be made public. The disclosure of information, it is hoped, 
would prevent union officials from violating their fiduciary responsi- 
bilities. Added to the financial disclosure information are require- 
ments calling for detailed reporting about union administration. To 
insure enforcement of the reporting requirements, it has been proposed 
that a special agency within the Department of Labor be authorized 
to investigate violations. False reporting would constitute a felony. 

Union spokesmen generally have expressed limited or no opposition 
to the requirement of filing financial reports, although they have 
questioned whether the burden of filing complex and detailed state- 
ments is either warranted or necessary. They also object strongly to 
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what they claim is an invidious singling out of unions alone to file 
such reports. They insist that if such reports are to be required, 
business organizations should be subject to the same reporting require- 
ments at least insofar as their labor relations expenditures are 
concerned. 

Another objection to the reporting requirement is its universal 
application regardless of the size of the union. Whether applied to 
unions alone, or to other associations as well as unions, it would appear 
desirable to relieve small units of the burden of filing financial reports. 
Most of the proposed reporting requirements regarding health and 
welfare funds exempted funds covering fewer than 100 employees. 
A similar, or more liberal, exemption with regard to financial reporting 
may deserve serious consideration. 

Closely related to disclosure of union finances, as a means of pro- 
tecting the interests of members and preventing misuse of union funds, 
is the proposal that would prohibit union Officials from pursuing 
economic interests in conflict with their duties as representatives of 
union members in collective bargaining. Under this proposal, union 
officials would be subject to the same criteria with reference to conflict 
of interest as Government officials. Union officials would be required 
to report their interests in any business in which they act as represent- 
atives of the union for collective bargaining. Employers who make 
payments to union officials or their representatives with whom they 
engage in collective bargaining would be required to report these 
transactions the same as union Officials. Such a measure, if properly 
enforced, would go far to eliminate racketeering and corrupt officials 
from labor organizations, though it would not eliminate the evil 
completely. 

MEANS OF ENFORCEMENT 


There remains the problem of setting up the proper machinery to be 
used for the application of legislation affecting internal union affairs. 
First, there arises the question whether the law should apply to all 
unions or only to those seeking certification by the National Labor 
Relations Board. 

Experience under the Taft-Hartley Act would seem to indicate that 
a law regulating internal affairs of unions should be applied to all 
unions regardless of whether they resort to the NLRB. Recent 
Supreme Court decisions make it possible for unions to continue to 
function effectively and represent employees in collective bargaining 
without benefit of the NLRB. As was stated earlier, smaller unions 
might be excluded from the requirements for filing reports and financial 
statements. Exclusion of smaller unions in which only relatively 
small amounts of money are involved would also reduce the adminis- 
trative burden of processing the reports filed with the governmental 
agency. 

The enforcement of provisions of a law regulating internal union 
affairs may be left to the courts, the NLRB, or a special commission 
in the Department of Labor. Those who argue in favor of leaving 
the application of such law to the courts point to the fact that the 
courts are in a position to grant immediate relief when necessary. 
The experience of judges dealing with the internal problems of other 
associations should also be helpful in the interpretation and applica- 
tion of the law. On the other hand, court action might be slow and 
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costly and some judges might hesitate to interfere with internal 
affairs of unions. ‘The courts normally lack knowledge of the actual 
operations and problems of unions and, therefore, might assign undue 
weight to the formal provisions of union constitutions and bylaws in 
judging grievances of members against unions. In the absence of 
specific standards and criteria, the actions of the several courts may 
differ, thereby causing confusion in the meaning and application of 
the provisions of the law. 

A Federal agency, either the NLRB or a commission within the 
Department of Labor, would be able to apply the law more uniformly 
and at lower cost to the litigants. However, an excessive caseload 
might create a backlog, and the duration of time it would take an 
administrative agency to process cases might be objectionable. The 
political pressures to which an administrative agency is subject would 
be minimized if the courts were to consider the law relating to internal 
union affairs. The application of the law by the NLRB might inter- 
fere with the primary and basic function of furthering collective 
bargaining given to the Board. 

The establishment of a separate commission or board within the 
Department of Labor would eliminate the last-mentioned short- 
coming. But its operation might be costly, and the allocation of 
funds to a special board could become subject to political pressures 
and thus reduce the agency’s effectiveness. 

But possibly the rights of union members vis-a-vis their union can 
be guaranteed best through the use of private arbitration instead of 
through the action of Government officials. It has been suggested 
that this can be achieved through legislation similar to the provisions 
of section 10 (k) of the Taft-Hartley Act dealing with union jurisdic- 
tional disputes. The section permits the NLRB to appoint arbitrators 
to resolve representation disputes between unions. ‘The fact that the 
Board has ignored this provision should not be sufficient deterrent to 
applying the same machinery in connection with grievances by mem- 
bers against unions. 

It has been argued that the existence of section 10 (k) has encour- 
aged unions to settle their own jurisdictional disputes so as to avoid 
interference by outside authority. A similar provision allowing a 
governmental agency to settle claims of members against their unions 
might act as a sufficient incentive for unions to settle claims of mem- 
bers’ internally or to submit disputes to impartial arbitrators for a final 
and binding decision. Such legislation might also encourage unions 
to set up impartial public boards as was done by the Auto Workers 
and the Upholsterers. ‘The use of arbitrators would also reduce the 
cost of settling grievances of members, and in cases where aggrieved 
members claims are found meritorious, the union might be required 
to pay the total costs of arbitration. Such procedure would reduce 
governmental interference to a minimum.’ 

To discourage the misuse of union funds or the filing of misleading 
financial statements, it has been suggested that such acts be treated as 
felonies and that the perpetrators of the acts be subject to imprison- 
ment. Another proposal would withdraw tax-exemption privileges 
from unions that refused to have their books and records subjected to 


7 Benjamin Aaron and Michael I. Komaroff. Statutory Regulation of Internal Union Affairs. Illinois 
Law Review, November-December 1949, vol. 44: 662-667. Sar A. Levitan. Jurisdictional Disputes. 
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inspection by the agents of the Internal Revenue Service.2 The 
difficulty with this proposal is that it would penalize the union mem- 
bers rather than the wrongdoers. 


REGULATION BEYOND INTERNAL AFFAIRS 


The proposals dealing with Government regulation of unions dis- 
cussed thus far have been confined strictly to the relationships of 
members to their unions within the framework of existing legislation 
regulating collective bargaining and union operations. Tt has been 
suggested, however, that proposed legislation within the specified 
framework is not meaningful and begs the question of Government 
responsibility in this area. Underlying this line of thought is the 
belief that union strength presents a danger to the operations of a 
free economy and it is the Government’s responsibility to reduce the 
power of unions. 

The United States Chamber of Commerce has called for legislation 
on five issues: bringing unions under the antitrust laws, adopting a 
national right-to- work. law, closing secondary boycott Cacia 
limiting preemption of collective bargaining regulation, and regulating 
administration of welfare funds.° 

Notable in their absence are any recommendations related to the 
control of internal union affairs. The chamber explained this omis- 
sion as a matter of tactics rather than lack of interest. According to 
the chamber, control of internal affairs of unions is only of secondary 
public interest. 

*.* * Consider the demand for legislation requi:ing a secret ballot in votes on 
union officials and other important matters. * * * Along with many other 


groups, the chamber is all for its use by union members as a weapon against 
bossism. 


But the secret ballot is not a cure-all. It can’t, for instance, cure the insatiable 
appetite for wage hikes stimulated by inordinate power. It would merely be a 
vehicle for expressing these desires.!° 

The problem, according to the chamber of commerce, is not whether 
the rights of union members are properly guaranteed, but whether the 
institution of unionism as practiced today offers a major threat to 
national well being. The need, in view of the chamber, therefore, is 
for regulation of power of unions. 

Sylvester Petro has suggested that the distinction between internal 
and external regulation of unions is not too meaningful. His thesis is 
that internal problems of unions are integrally a part of the overall 
social, economic, and political problems ‘raised by union activities. 
Starting with the assumption, which he accepts without questioning, 
that unions possess monopolistic powers and therefore offer a threat 
to the operations of a free economy, he argues that it makes little 
difference whether the members of such institutions enjoy freedom 
within the organizations. What is important is to analyze the sources 
of union power and correct the evils, and only then would society be 
justified in regulating the relationship between a union and its mem- 
bers. He would regard the regulation of internal union affairs under 
present conditions as undesirable because it would divert attention 
from what he considers the basic problem of the methods unions use 


8 A. H. Raskin. Inquiry Maps Tax for Venal Unions. New York Times, October 16, 1957, p. 1. 
* Labor Relations Letter. February 1958 (issue 164). 
1© Chamber of Commerce of the United States. Washington report, December 20, 1957 (vol. 1), p. 2. 
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to obtain economic power. Injustices committed by unions against 
individual members, according to this view, are only a byproduct of 
the conditions created by unions in the pursuit of their power ob- 
jectives.” 

But the regulation of internal affairs of unions is not ignored by 
all those who would like to see basic changes in Government regulation 
of collective bargaining. Underlying this position is the assumption 
that legislation is needed to achieve a balance of power between the 
conflict of interest that exists between employer and employees. 
The Norris-LaGuardia and Wagner Acts are claimed to have made 
labor unions immune from judical restraint and to have fostered 
compulsory unionism. The result of this legislation was—as expressed 
by Brandeis—that it delivered workers from the tyranny of employers 
to the tyranny of unions. The attempt of the Taft-Hartley Act to 
free employees from this situation by making “unions the agents 
rather than the masters of the workers’’ was frustrated, this view 
holds, by the misapplication of the act by an unsympathetic admin- 
istration.” 

What is needed, according to this view, is a double-pronged program 
to deliver the union members from the mastery of union bosses and 
to achieve a balance of power in collective bargaining. This calls for 
a program which would have the following two objectives: 

1. The requirement for union officials to abide by the standards 
generally imposed upon fiduciaries. 

2. The confinement of labor activity to the area of collective 
bargaining dealing with wages and working conditions. 

These objectives, according to Gerard D. Reilly, a top aid in the 
drafting of the Taft-Hartley Act can, be achieved through the following 
legislation: 

1. Disclosure of union finances, including regulation of welfare and 
pension funds, the latter to be limited to instances where union 
officials or employers act in a fiduciary capacity. The administration 
of the regulation of welfare and pension funds should be in the hands 
of the Securities and Exchange Commission rather than the Depart- 
ment of Labor which has traditionally been prolabor. 

2. Prohibition of secondary boycotts. The Taft-Hartley Act 
already prohibits secondary boycotts, but the NLRB has failed to 
enforce the provisions and it is necessary therefore to plug the loop- 
holes which have permitted secondary boycotts and recognition 
picketing to persist. 

3. Prohibition of compulsory unionism and checkoff. The present 
law permits unions to bargain away improvements in working condi- 
tions in exchange for union security provisions. This permits even 
“respectable unions” to disregard the economic interest of members. 

It is noteworthy that Reilly rejects proposed legislation which would 
improve guarantees of union democracy. He believes that such legis- 
lation is unnecessary, if compulsory unionism were eliminated and the 
union could not affect an employee’s job security or his prospects for 
promotion. In this respect Reilly follows the views of the late Senator 
Robert Taft who was instrumental in rejecting a House provision 
concerning union democracy. 


11 Sylvester Petro. External Significance of Internal Union Affairs. Proceedings of New York Uni 
versity Fourth Annual Conference on Labor, New York, Matthew Bender & Co., Inc., 1951, pp. 339-375 
2 Gerald D. Reilly. A Legislative Program. Labor Law Journal, December 1957, vol. 8:883. 
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The response of union spokesmen to the chamber’s recommendations 
and similar proposals is that such legislation has no bearing upon 
Government regulation of internal union affairs. The proposed legis- 
lation, according to this view, would weaken unions, stifle free collect- 
ive bargaining, and thus be detrimental to the growth of a dynamic 
economy and to the public interest. Impartial observers have also 
questioned the assumption that unions possess overwhelming power. 
The fact that unions may be well organized in Pittsburgh, Detroit, or 
San Francisco has little meaning or effect in the case of a struggling 
union trying to organize employees in a southern town. A fuller dis- 
cussion of this all-pervading controversy is outside the scope of this 


report. 
O 








